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In the Cirenit Court of the United States for the Western 
Distriet of Washington. Northern Division. 


RUSSO-CHINESE BANK (a Corpora- 
tion), 
Plaintiff in Evror, 
Ve: No. 1517. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant in Error. 


Names and Addresses of Counsel, 


T. L. STILES, Esgq., 
Fidelity Bldg., Tacoma, Washington. 


MESSRS. CHICKERING & GREGORY, 
Of Counsel, San Francisco, Cal., and 


DORR & HADLEY of Seattle, 
Attorneys for Plaintiff in Error. 


G. E. de STEIGUER, Esq., 
New York Bldg., Seattle, Washington, 


MESSRS. KERR & McCORD, 
Hoge Bldg., Seattle, Washington, 
Attorneys for Defendant in Error. 


Lo 


RUSSO-CHINESE BANK VS. 
COMPLAINT. 


In the United States Cireuit Court, Western District of 
Washington. Northern Division. 


RUSSO-CHINESE BANK (a Corpora- 
tion), 
Plaintiff, 


< No. 1517. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


Now comes the above-named plaintiff and complams of 
the above-named defendant, and for cause of action alleges: 


I. 


That the plaintiff at all the times hereinafter mentioned 
was, and it now is, a banking corporation organized and exist- 
ing under the laws of the Empire of Russia, and had, and now 
has, its principal place of busimess at St. Petersburg, Russia, 
and had in the years 1908 and 1904, a branch bank at Port 
Arthur in the Empire of China. 


SUE 


That the defendant, at all the times hereinafter mentioned, 
was, and it now is, a corporation organized under the national 
banking laws of the United States, and had and now has its 
place of business at Seattle, King County, Washington. 


MOUS 


That on or about the 11th day of December, 1903, the de- 
fendant remitted to plaintiff's branch bank at Port Arthur, 
China, a certain draft in writing, drawn by the Centennial 
Mill Company upon Clarkson & Co., at Port Arthur, China, 
requiring said Clarkson & Co. to pay, ninety days after date, 
to the holders of said draft the sum of thirty-six thousand one 
hundred and ninety-four dollars and eighty cents, with inter- 
est from date of acceptance at six per cent per annum, ex- 
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change and collection fees. Said draft was duly endorsed so 
as to authorize plaintift’s said branch bank to collect the same, 
and was remitted to plaintiffs said branch bank for collee- 
tion, and remittance of the proceeds thereof to defendant, at 
Seattle, Washington. 
ie 
That said draft was duly received by plaintiff's said branch 
bank at Port Arthur, China, on or about the 18th day of Jan- 
uary, 1904, and was, by said branch bank, presented to said 
Clarkson at Port Arthur, on the 30th day of January, 1904, 
and was then and there accepted by said Clarkson and his 
acceptance duly written thereon. 


¥. 


That said draft became due and payable ninety days after 
said acceptance on the 30th day of January, 1904, which 
was the 30th day of April, 1904; but that by the law 
of Russia then in effect in commercial transactions m 
said city of Port Arthur, and by the custom of merchants 
and bankers therein, the acceptor of a foreign draft was enti- 
tled to two days’ grace for the payment of said draft, after 
the due date thereof, excluding Sundays, and whereas, the 
said 30th day of April, 1904, fell upon Saturday, the said 
Clarkson Co. was entitled to and including the 2d day of 
May, 1904, in which to pay said draft. 


NEALE 
That said draft was not paid by said Clarkson & Co. on 
said 2d day of May, 1904, or at all; and thereupon plaintiff’s 


said branch bank caused said draft to be duly protested for 
non-payment by the Notary of said city of Port Arthur. 


val 
That at all the times mentioned in 1903 and 1904, the Em- 
pire of Russia and the Empire of Japan were at war, and 
said Port Arthur, China, was on or about the 4th day of May, 
1904, completely invested and surrounded by hostile troops of 
Japan engaged in said war, so that from said 4th day of May, 
1904, for a long time, said Port Arthur and the inhabitants 
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thereof, and the plaintiffs said branch bank were compelled 
to suspend all ordinary business transactions, and were un- 
able to receive or send out any communication by mail, where- 
by plaintiff's said branch bank was unable to mail to defend- 
ant any advise of the non-payment of said draft, or to return 
said draft and the protest thereof to defendant until on or 
about the 26th day of May, 1904. 


VIII. 


That on or about the 26th day of May, 1904, plaintiff's 
said branch bank at Port Arthur did mail to defendant, at 
Seattle, Washington, notice of the non-payment of said draft, 
together with the said draft, and the official protest of the 
said notary thereof. 


1X. 


That thereafter and on or about the first day of January, 
1904, the said Port Arthur was captured by the armies of 
Japan, engaged in said war, and the armies of Japan took 
possession of plaintiff's said branch bank, and took from 
plaintiff's agents in charge thereof, all of the books, records, 
and papers of said branch bank, including all of its books, 
records and papers having reference to said draft and _ re- 
tained the same, so that plaintiff had no access thereto, or 
knowledge of the contents thereof, for the space of more than 
one year. 

2G 


That while said books, records and papers of plaintiff’s 
said branch bank at Port Arthur were thus in the possession 
of the said armed forces of Japan, and before they had been 
recovered by plaintiff, defendant represented and claimed to 
plaintiff that said draft had never been returned to defend- 
ant and that it had been paid in full to plaintiff’s said branch 
bank at Port Arthur, and that the proceeds of said draft and 
the money paid thereon by said Clarkson & Co., had been re- 
tained by plaintiff’s said branch bank, and demanded from 
plaintiff the payment to it of the full amount of said draft, 
and threatened to sue plaintiff in the courts of the United 
States, where plaintiff had property subject to levy and sale, 
if the same should not be forthwith paid. 


cu 
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XI. 


That thereupon and on the 9th day of November, 1904, 
plaintiff being without information as to the payment or non- 
payment of said draft, and without means of information 
thereof, and to avoid the said threatened suit, and to keep un- 
stained its honor as a bank, paid to defendant the sum of 
thirty-six thousand and thirteen dollars and seventy cents, 
upon condition, nevertheless, that if it should thereafter be 
ascertained that said draft had not been paid, the said sum 
should be repaid to it by defendant, to which condition de- 
fendant assented and agreed in writing. 


AIT. 


That thereafter and on or about the 5th day of December, 
1904, defendant also demanded of plaintiff that it further pay 
to defendant the sum of two thousand two hundred and ninety- 
eight dollars and forty-nine cents, as interest on said draft 
from the date of its acceptance by said Clarkson & Co. to the 
9th day of November, 1904, when plaintiff paid to it said sum 
of $36,113.70; and that thereupon plaintiff did pay to defend- 
ant, on the 29th day of December, 1904, the further sum of 

2,298.49, under like conditions as to repayment, as were 
made and agreed to by defendant upon the payment to it of 
said sum of $36,113.70. 


XIII. 


That subsequent to said payments plaintiff recovered the 
books, records and papers of its said branch bank at Port 
Arthur, and the books, records and papers covering said draft, 
from the said armed forces of Japan, and then first obtained 
certain information that said draft had not been paid by said 
Clarkson, or at all, but that it had been duly protested for 
non-payment and returned, with the official protest, to de- 
fendant; and thereupon plaintiff demanded from defendant 
the payment to it of the said sums of $36,113.70 and $2,298.49; 
but defendant has wholly failed, neglected and refused to pay 
said sums, or either of them, or any part thereof to plaintiff, 
and the whole thereof is now due, owing and unpaid. 

Whereof, plaintiff prays judgment against defendant for 
. the said sum of $36,113.70 with interest thereon at the lawful 
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rate from the 9th day of November, 1904, and for the further 
sun of $2,298.49 with interest thereon at the lawful rate from 
the 16th day of December, 1904, and for its costs and disburse- 
ments herein. 
T. L. STILES, 
Attorney for Plaintiff. 
CHICKERING & GREGORY, 
Of Counsel. 


State of Washington, 
County of Pierce—ss. 


T. L. Stiles, having been first duly sworn on oath says: 
That he is attorney for the plaintiff in the above-entitled ae- 
tion; that he has read the foregoing complaint and knows the 
contents thereof, and he helieves the same to he true; and 
affiant further says that he makes this verification on behalf 
of plaintiff for the reason that neither the plaintiff, which is 
a corporation, nor any of its officers, are at the date hereof, 
within the State of Washington. 

T. L. STILES. 


Subscribed and sworn to before me this 19th day of April, 
1908. 
(Seal) EUGENE CARR, 
Notary Public, Pierce County, Washington, Residing at 
Tacoma. 


Endorsed: Complaint. Filed in the U. 8. Cirenit Court, 
Western Dist. of Washington. Apr. 20, 1907. <A. Reeves 
Ayres, Clerk. W. D. Covington, Dep. 


NATIONAL BANIX OF COMMERCE 


In the Cireuit Conrt of the United States for the Western 
District of Washington. Northern Dirision. 


RUSSO-CHINESE BANK (a Corpora- 
tion), 
Plaintiff, 


vs: No. 1517. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


AMENDED ANSWER. 


Comes now the defendant above named, and with leave of 
Court first had and obtained, files this, its amended answer 
to plaintiff's complaint, and for cause of answer alleges: 


Ie 


Answering the first paragraph of said complaint, this de- 
fendant says it has neither knowledge or information suffi- 
cient to form a belief as to the truth or falsity of the matters 
and things therein stated, and therefore denies the same and 
each and every part thereof. 


IL. 


Answering the second paragraph of said complaint, this 
defendant admits the same. 


TE 


Answering the third paragraph of said complaint, this de- 
fendant admits that on or about the 11th day of December, 
1908, the defendant remitted to the plaintiff's branch bank 
at Port Arthur, China, a certain draft in writing, drawn by 
the Centennial Mill Company upon Clarkson & Company for 
$36,194.80 in gold, together with interest from date at 6% 
per annum, with exchange and collection fees and that said 
draft was duly endorsed so as to authorize plaintiff's said 
branch bank to collect the same, and that same was remitted 
to plaintiff’s said branch bank for collection and remittance 
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of the proceeds thereof to the defendant at Seattle, Washing- 
ton. Defendant denies that said draft was to bear interest 
from the date of acceptance, but alleges that it was to bear 
interest from the date of the draft; that said draft, with the 
endorsements thereon, was substantially as follows: 


“Exche for 
G $36,194.80. 
Seattle, Washington, December 11th, 1903. 


Ninety (90) days after sight of this First of Exchange 
(Second unpaid) pay to the order of The National Bank of 
Commerce thirty-six thousand one hundred ninety-four & 
80/100 Dollars with exchange and collection charges, value 
received, and charge the same to account of 

CENTENNIAL MILL COMPANY, 


By M. THOMSEN, President. 
GOLD 


1 To Clarkson & Company, 
Port Arthur, China. 
No. 1559. 


Payable at the Bank’s demand rate of exchange on New 
York at due date, together with interest at six per cent per 
annum from date of this bill to estimated date of return of 
remittance in Seattle, Washington. 

Pay Banque Russo Chinoise or order 

THE NATIONAL BANK COMMERCE 
Seattle, Washington. 
By R. R. SPENCER, Cashier.” 


IV. 


Answering the fourth paragraph of said complaint, this 
defendant admits that said draft was duly received by plain- 
_ tiffs said branch bank at Port Arthur China, but as_ to 
whether same was received by said branch bank on or about 
the 18th day of January, this defendant has neither knowl- 
edge nor information sufficient to form a belief, and there- 
fore denies the same; and in this connection says, that in 
the ordinary course of business said draft should have been 
received by the plaintiff on or about the 10th day of January, 
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1904, and therefore alleges that it was received on January 
10th, 1904. 

Further answering said paragraph, this defendant ad- 
mits that said draft was not presented to Clarkson & Com- 
pany at Port Arthur, China, prior to the 30th day of Jannu- 
ary, 1904; but as to whether said draft was accepted by said 
Clarkson & Company and their acceptance written thereon, 
this defendant has neither knowledge nor information suffi- 
cient to form a belief and therefore denies the same. 


ie 


Answering the fifth paragraph of said complaint, this de- 
fendant says that it has neither knowledge nor information 
sufficient to form a belief as to the truth or falsity of the 
matters and things therein set forth, and therefore denies the 
same and each and every part thereof. 


vi: 


Answering the sixth paragraph of said complaint, this 
defendant denies the same and each and every part thereof. 


Vil. 


Answering the seventh paragraph of said complaint, this 
defendant admits that during a portion of the year 1904 the 
Empire of Russia and the Empire of Japan were at war. 
Further answering said paragraph, this defendant says it has 
neither knowledge nor information sufficient to form a belief 
as to the matters and things therein stated, and _ therefore 
denies the same and each and every part thereof, and specifi- 
cally denies that said draft and the protest thereof, or either 
of them, were returned to the defendant on the 26th day of 
May, 1904, or at all; and in this connection alleges that said 
draft and said alleged protest thereof were never returned by 
plaintiff to this defendant. 


VI. 


Answering the eighth paragraph of said complaint, this 
defendant denies the same and each and every part thereof. 


10 RUSSO-CHINESE BANK VS. 


TX. 


Answering the ninth paragraph of said complaint, this 
defendant says it has neither knowledge nor information suf- 
ficient to form a belief as to the truth or falsity of the mat- 
ters and things therein stated, and therefore denies the same 
and each and every part thereof. 

Xx, 

Answering the tenth paragraph of said complaint, this 
defendant admits that it represented to the plaintiff that 
said draft had never been returned to defendant and that it 
was informed that the same had been paid in full to plaintiff's 
said branch bank at Port Arthur, China; admits that it de- 
manded from plaintiff payment to the defendant of the full 
amount of said draft, and admits that it threatened to sue 
plaintiff in the courts of the United States if the same should 
not be paid. Defendant denies that the books, records and 
papers of the plaintiff's said branch bank at Port Arthur 
were, at the times mentioned in said paragraph in the posses- 
sion of the armed forces of Japan. 


AL 


Answering the eleventh paragraph of said complaint, this 
defendant denies that on the 9th day of November, 1904, or 
at any other tine plaintiff was without information as to the 
payment or nonpayment of said draft, or any part thereof, 
and denies that plaintiff at said times in said paragraph XI 
mentioned, or at any other time, was without means of infor- 
mation thereof, and denies that plaintiff was at any time 
without information thereof. Defendant denies that said 
payment was made to avoid a threatened suit; admits that 
plaintiff paid to the defendant the sum of $36,118.70, but de- 
nies that said payment was made to keep unstained its honor 
as a bank. Defendant denies that said payment was made 
upon the condition that if it should thereafter be ascertained 
that said draft had not been paid, the said sum should be 
repaid to it by the defendant, and denies that the defendant 
agreed or assented in writing, or at all, to any such condition 
as stated in said paragraph XI; and in this connection al- 
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leges: That the defendant agreed upon its part, upon the 
return to the defendant of both sets of bills and a showing 
that the said draft had not been paid, to reimburse the plain- 
tiff for the sum paid to the defendant, provided that said de- 
fendant was in no wise injured by the negligence of the plain- 
tiff in comunection with the coHection of said draft or in the 
performance of its duties, or in the handling of said draft, or 
the documents connected therewith; and alleges that no show- 
ing of nonpayment of said draft has ever been made by the 
plaintiff to the defendant; and further alleges that both sets 
of bills have not been returned to the defendant, and that 
neither set of bills or any bill at all has ever been returned 
to this defendant by the plaintiff covering the transaction re- 
ferred to in said paragraph XI; and alleges that the plaintiff 
has never fulfilled or performed the said conditions agreed 
upon by the plaintiff and the defendant at the time the said 
payment of $36,113.70 was made. 


PSOE 


Answering the twelfth paragraph of said complaint, this 
defendant admits that upon the payment, on or abont the 9th 
of November, 1904, of the said sum of $36,113.70, the defend- 
ant demanded the payment of the further sum of $2,298.49 
on account of the interest upon said draft, and alleges that 
the same was paid by the plaintiff to the defendant under like 
conditions and under like agreement on the pait of the de- 
fendant for the reimbursement of the plaintiff as stated in 
the foregoing answer of the defendant to the eleventh para- 
graph of plaintiff's complaint. 


TET, 


Answering the thirteenth paragraph of said complaint, 
this defendant adinits that prior to the commencement of 
this. action, plaintiff demanded from the defendant the repay- 
ment to it of the sum of $36,113.70 and the further sum of 
$2,298.49; admits that defendant has refused to pay the plain- 
tiff the said sums or either of them or any part thereof. De- 
fendant denies that subsequent to said payment, or at any 
other time, the plaintiff recovered the books, papers and rec- 
ords of its said branch bank at Port Arthur, China, or the 


12 RUSSO-CHINESE BANK YS. 


books, papers and records covering said draft from said 
armed forces of Japan; and in this connection alleges that all 
of the books, papers and records of said branch bank at Port 
Arthur, and all the books, papers and records covering draft 
were at all times under the control of the plaintiff, and that 
the same were never under the control of the armed forces of 
Japan, or under the control of the Japanese. Defendant 
further denies that said draft was duly protested for non- 
payment or protested at all for nonpayment, and denies that 
said draft was ever returned to this defendant with said pro- 
test and denies that said draft was ever returned at all to this 
defendant. Defendant denies that the pliantiff ever received 
any information whatsoever that the said draft had not been 
paid by Clarkson & Company, and alleges that said draft was 
paid by Clarkson & Company to the plaintiff's branch bank at 
Port Arthur, and that such fact was at all times well known 
to the plaintiff. 


For a further and first affirmative defense to plaintiff's 
complaint, this defendant alleges, that on or about December 
11th, 1903, Centennial Mill Company, a corporation, drew a 
certain draft for $36,194.80, payable in gold, upon Clarkson 
& Company at Port Arthur, China, payable to the order of 
the defendant, and that the said draft was duly endorsed by 
the said defendant to the order of the plaintiff and forwarded 
by the defendant in the ordinary course of business to the 
plantiff at Port Arthur, China, which said draft is set forth 
in haec verba in the foregoing answer of the defendant, which 
is hereby referred to and made a part of this affirmative de- 
fense, and that thereafter said draft was paid in full by Clark- 
son & Company to the plaintiff and that the plaintiff received 
from the said Clarkson & Company payment in full for said 
draft. 

For a second and further affirmative defense, this defend- 
ant alleges that said draft, hereinbefore set forth, dated De- 
cember 11th, 1908, was drawn by the Centennial Mill Com- 
pany upon Clarkson & Company at Port Arthur, China, to 
cover the purehase price of thirty-six thousand three hundred 
and twelve (36,312) sacks of flour shipped on or about Decem- 
ber 11th, 1908, by Centennial Mill Company from Seattle, 
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Washington, to Port Arthur, China, on the steamer ‘“Ilyades” 
a steamship operated by the Boston Steamship Company and 
the Boston Towboat Company; that the said flour was deliv- 
ered to the said steamer and a bill of lading was issued there- 
for by the said Boston Steamship Company and Boston Tow- 
boat Company about December 11th, 1903, to Centennial Mill 
Company, the Centennial Mill Company being named both 
consignor and consignee in said bill of lading; that the said 
bill of lading, with imsurance papers and other documents, 
were assigned to the defendant and attached to the draft and 
that said draft was accompanied by said bill of lading and 
documents when the same was endorsed and assigned by the 
defendant to the plaintiff at Port Arthur, China, and the 
plaintiff was instructed by the defendant to deliver the said 
bill of lading and documents to Clarkson & Company at Port 
Arthur, China, upon the payment of the said draft. 


That by reason of the assignment of said draft and said 
documents by the defendant to the plaintiff, it became the 
duty of the plaintiff under the custom among bankers at 
Oriental ports, including the port of Port Arthur, China, and 
under the law merchant, to present said draft for acceptance 
upon its arrival; that the plaintiff did not present said draft 
for acceptance upon the day of its arrival or the succeeding 
day, and did not present the draft for acceptance for several 
weeks thereafter, after an unreasonable delay; that it also 
became the duty of the plaintiff, under the custom of bankers, 
as above stated, to look after, protect and care for the flour 
represented by the bill of lading upon its arrival at Port Ar- 
thur; that it was the duty of said plaintiff to warehouse the 
said flour and to insure the same, and that it became to the 
duty of the plaintiff, by reason of the instructions given to 
plaintiff by the defendant, and by reason of the custom among 
bankers, not to permit the said flour represented by said bill 
of lading to be appropriated by Clarkson & Company or any- 
one else. 

That the plaintiff claims said flour represented by said 
bill of lading was appropriated by Clarkson & Company to 
their own use and the proceeds of the same were not applied 
to the payment of said debt or any part thereof. 
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The defendant further alleges that if the proceeds of the 
sale of said flour were not used and appled toward the pay- 
ment of said draft, the failure to have the same applied to- 
ward the payment of said draft was due to the carelessness 
and negligence of the plaintiff and was due to a breach of 
duty that the plaintiff owed to the defendant to cause the said 
flour or the proceeds thereof to be utilized for the payment 
of said draft, and that any failure to have the proceeds of 
said flour applied to the payment of said draft, if said pro- 
ceeds were not so applied, was due to the gross carelessness 
and negligence on the part of the plaintiff, for which this de- 
fendant is in no wise responsible; that the plaintiff did not 
protest said draft at the date of its maturity, as required by 
the law merchant and did not return the draft and the docu- 
ments accompanying sane, all without excuse or reason, and 
indefinitely held the same to the great injury and damage of 
this defendant, all of which was a gross breach of the duty 
owed by the plaintiff to the defendant as hereinabove stated. 

Wherefore, defendant prays that it may be dismissed hence 
with its costs and disbursments in this action expended. 

KERR & MeCORD, 
Attorneys for Defendant. 
State of Washington, 
County of King—ss. 

Ralph S. Stacy, being first duly sworn, upon oath deposes 
and says: That he is the Vice-President of The National 
Bank of Commerce, the defendant in the above-entitled ac- 
tion; that he has read the foregoing Amended Answer, knows 
the contents thereof, and believes the same to be true. 

RALPH S. STACY. 


Subseribed and sworn to before me this the 16th day of 
October, A. D. 1907. 
(Seal) LEROY V. NEWCOMB, 
Notary Public in and for the State of Washington, Residing 
at Seattle. 


Endorsed: Amended Answer. Filed in the U. 8. Circuit 
Court, Western Dist. of Washington. Oct. 16, 1907. A. 
Reeves Ayres, Clerk. A. N. Moore, Dep. 


NATIONAL BANK OF COMMERCE alles 


In the Circuit Court of the United States for the Western 
District of Washingtou. Northern Division. 


RUSSO-CHINESE BANK (a Corpora- 
tion), 
Plaintiff, 
Vs. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


REPLY. 


Now comes the above-named plaintiff, and replies to the 
Amended Answer of the defendant herein, as follows: 


iL, 


Denies that defendant’s agreement to repay to plaintiff 
the said sums of $36,113.70 and $2,298.49, was conditioned 
upon the return of both sets of bills, and a showing that the 
said draft had not been paid, or that defendant was in no wise 
injured by the negligence of plaintiff in connection with the 
collection of said draft, or in the performance of its duties 
or in the handling of said draft, or the documents connected 
therewith; and denies that no showing of the nonpayment of 
said draft has ever been made by plaintiff to defendant, and 
alleges to the contrary that it has frequently made such 
showing; 

JE 


Plaintiff denies each and every allegation contained in de- 
fendant’s second and further affirmative defense commencing 
at line 26, on page 7 of said Amended Answer, and continuing 
to the end of said affirmative defense. 

And for a further and affirmative reply to the defendant’s 
said second and further affirmative defense, plaintiff alleges: 


1 


That the said transaction was, in fact a shipment of said 
flour, by said Centennial Mill Company to said Clarkson & 
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Company for sale, and that said Clarkson & Company was 
the agent of the said Boston Towboat Company and Boston 
Steamship Company, at Port Arthur, for the landing and 
storage of goods shipped on board of said steamship “Hyades” ; 
and that said Centennial Mill Company and defendant well 
knew that upon the arrival of said steamship “Hyades” at 
Port Arthur, said flour would be delivered from said steain- 
ship into the keeping and possession of said Clarkson & Com- 
pany, as such agent, whether said draft was paid or not, and 
that whether said Clarkson & Company would thereafter ap- 
propriate said flour, before payment of said draft, was en- 
tirely at the discretion of said Clarkson & Company, and was 
not within the control of this plaintiff. 

Wherefore plaintiff having fully replied to defendant's 
answers, prays as in its complaint herein. 

T. L. STILES, 
Attorney for Plaintiff. 
CHICKERING & GREGORY, 
Of Counsel. 

State of Washington, 
County of Pierce—ss. 


T. L. Stiles being first duly sworn, on oath deposes and 
says: That he is the attorney for the plaintiff in the above- 
entitled action; that he has read the foregoing reply and 
knows the contents thereof, and that he believes the same to 
be true. Defendant corporation has no officer or agent within 
the District of Washington at the date hereof. 

tT i; STIULES: 


Subscribed and sworn to before me this 31st day of Octo- 
ber, 1907. 

(Seal) ANTHONY M. ARNSTON, 
Notary Public for Washington, Residing at Tacoma, Pierce 

County. 


State of Washington, 
County of Pierce—ss. 


T. L. Stiles, having been first duly sworn, ou his oath says: 
I am the attorney for the plaintiff in the above-entitled ac- 
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tion. On the 31st day of October, 1907, I served the within 
reply upon the defendant’s attorneys, Messrs. Kerr & McCord, 
by mailing to them a true copy of said reply enclosed in a 
sealed envelope postage prepaid deposited in .the United 
States Postoffice, at Tacoma, in said District, and addressed 
to Kerr & McCord, Mutual Life Building, Seattle, King Coun- 
ty, Washington. 
TESS TLS. 

Subscribed and sworn to before me this 31st day of Octo- 
ber, 1907. 

(Seal) ANTHONY M. ARNSTON, 
Notary Public for Washington, Residing at Tacoma, Pierce 

County. 


Endorsed: Reply. Filed in the U. 8. Circuit Court, West- 
ern Dist. of Washington. Nov. 1, 1907. A. Reeves Ayres, 
Clerk. R. M. Hopkins, Dep. 


In the United States District Court for the Western District 
of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, Plaintiff. 
Vs. 


THE NATIONAL BANK OF com. ¢ 0. 151%. 
MERCE OF SEATTLE, a Corpora- 
tion, 
Defendant. 


JUDGMENT. 


This action came on regularly for trial. Said parties ap- 
peared by their attorneys, T. L. Stiles, C. W. Dorr and Chick- 
ering & Gregory appearing for the plaintiff and Kerr & Me- 
Cord appearing for the defendant. 

A jury of twelve persons was regularly impanelled and 
sworn to try said action. Witnesses on the part of the plain- 
tiff and the defendant were sworn and examined. 
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After hearing the evidence, arguments of counsel and in- 
structions of the Court the jury retired to consider of their 
verdict, and subsequently returned into Court with a verdict, 
which said verdict consisted of a special verdict and a 
general verdict. The special verdict, omitting the caption, 
was In the words and figures as follows, to-wit: 

“We, the jury in the above-entitled action, do find for the 
defendant. Charles Osner, Foreman.” 


The special verdict, omitting the caption, was in words 
and figures following, to-wit: 

“We, the jury in the above-entitled cause, find that the 
Port Arthur Branch of the Russo-Chinese Bank did receive 
payment for the draft dated December 11th, 1908, on account 
of which the plaintiff made the remittance to the defendant 
alleged in the complaint. Charles Osner, Foreman.” 


WHEREFORE, by virtue of the law and by reason of 
the premises aforesaid, it is by the Court 

ORDERED, ADJUDGED and DECREED, That the 
plaintiff take nothing by its complaint and that the defend- 
ant National Bank of Commerce of Seattle, do have and re- 
cover of and from the plaintiff, Russo-Chinese Bank, judg- 
ment for its costs and disbursements in this action expended, 
amounting to the sum of One Hundred and 80/100 Dollars. 
($100.30). 

Done in open court this the 18th day of June, A. D. 1912. 

C. H. HANFORD, Judge. 


Indorsed: Judgment. Tiled in the U. 8S. District Court, 
Western Dist. of Washington. June 18, 1912. A. W. Engle, 
Clerk. By 8., Deputy. 
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In the District Court of the United States for the Western 
District of Washiugton. Northern Division. 


RUSSO-CHINESE BANK (a Corpora- 
tion), 
Plaintiff, 
#5) ~  Cirenit No. 1517. 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, 


PLAINTIFE’S BILL OF EXCEPTIONS. 


Be it remembered that on the 23rd day of February, 1912, 
the above-entitled cause came on for trial before the above- 
named court and a jury duly empanelled, Honorable C. H. 
Hanford, District Judge, presiding; the plaintiff appeared by 
Messrs. T. L. Stiles, Warren Gregory and C. W. Dorr, its 
counsel, and the defendant appeared by E. C. McCord, and 
the following proceedings were had: 

Mr. Gregory made an opening statement to the jury on 
behalf of the plaintiff. 

It was agreed between counsel that the corporate charac- 
ter of the Russo-Chinese Bank and the defendant should be 
taken as admitted. 

Thereupon the plaintiff read in evidence the deposition of 
Alexander Friedberg, taken and certified before the Honorable 
James W. Ragsdale, United States Consul at St. Petersburg, 
Russia, and certified by him m his official capacity, as follows: 

Interrogatory 1. State your name, age, residence and oc- 
cupation. 

Answer. Name, Alexander Friedberg, thirty-one years old, 
officer of the Russo-Chinese Bank, St. Petersburg, holding 
power of attorney. 

And he further said: JI resided from January 1/14, 1904, 
till July 17/30, 1904, in Port Arthur; on the last date I left 
Port Arthur for Chefoo, China, where I resided until the close 
of that year. While I was in Port Arthur I was an officer of 
the Russo-Chinese Bank, holding a power of attorney for the 
Port Arthur and Dalny branches of the bank, and my duty 
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was to supervise the affairs of the above-named branches. My 
duty was to control the bank's books; I did not keep them. 
The bank kept books of account of all its transactions, includ- 
ing also the transactions involving the collection of drafts for- 
warded to it by other banks. Its books were kept correctly. 


In the early part of 1904 it has a transaction involving the 
collection of drafts sent to it for collection by the National 
Bank of Commerce of Seattle, Washington, U. S. A. In 1904, 
it received several drafts drawn upon Clarkson & Co. from 
the National Bank of Commerce of Seattle for collection. In 
January, 1904, it received a draft for $36,194.80, drawn by 
the Centennial Mill Co. upon Clarkson & Co., payable 90 days 
after sight. This draft was received on January 9/22, 1904. 
This draft was presented by the bank to Clarkson & Co. on or 
about January 10/23, 1904. 

Clarkson & Company accepted said draft on January 17/ 
30, 1904. 

The bank notified the National Bank of Commerce — that 
said draft had been accepted by letter dated January 17/30, 
1904. No. 1903. 

When the draft was received by the bank it was accompa- 
nied with bills of lading, insurance policy, and sale bill for 
35,512 sacks of flour shipped by S. S. “Hyades.”” These docu- 
ments were kept in the safe of the bank at the disposal of 
the National Bank of Commerce of Seattle until payment of 
the draft by Clarkson & Co. 

At the maturity of the draft Clarkson & Co. had not paid 
the amount of the draft to the bank or any part of it; and 
the bank sent the draft to the Public Notary of Port Arthur, 
asking him to call for payment of same and in the event of 
refusal to protest the draft for nonpayment. 


In the months of April and May, 1904, there existed a 
condition of war at Port Arthur. The war was going on be: 
tween Russia and Japan. In April, 1904, the Japanese troops 
landed near Port Arthur (on the Kwantung penisula). On 
April 21, Russian style, May 4th, American style, the Japanese 
troops cut the communications by Jand and as the Japanese 
fleet had blockaded Port Arthur since January 27th, Russian 
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style, February 9th, American style, 1904, the communication 
with Port Arthur ceased. 

Clarkson & Co., merehants of Port Arthur, were buying 
and selling different kinds of goods. They were agents for 
several insurance and other companies and also engaged in 
shipping in quality of agents for different steamship com- 
panies. I did not know about any connection between Clark- 
son & Co. and the Boston Steamship Co. and the Boston Tow- 
boat Company in 1903 and 1904. 

In April, 1904, and at the request of the representative of 
the Centennial Mill Co. of Seattle who was in Shanghai at 
that time, the bank at Port Arthur made inquiries regarding 
the “Hyades” flour; and then I learned that Clarkson & Cv. 
were the agents for the 8. 8S. “Hyades” of the Boston Steamship 
Co. and the Boston Towboat Co. 

Interrogatory 23. State all that you know about the flour 
shipped per 8S. S. ‘“Ilyades” to Clarkson & Co. against which 
the draft for $36,194.80 was drawn. 

Answer. It was not the bank's business to look after the 
flour shipped per S. S. “Hyades” to Clarkson & Co., against 
which the draft was drawn for $386,194.80. It was also not 
the business of the bank to examine either the quality or 
quantity of the flour, the bank not being Commissioner for 
the purchase or sale of it. The bank could also not prevent 
the discharging of the cargo, not being empowered to do so by 
the National Bank of Commerce of Seattle. 

Clarkson & Co. were the shipper’s (The Centennial Mill 
Co.) assigns, as may be seen from the bill of lading accom- 
panying this draft. 

(Witness includes copy of letter, Plaintiff's Exhibit One, 
see post, page —) and proceeds, 

According to these instruments of the National Bank of 
Commerce of Seattle, the bank had to present the draft for 
$36,194.80 drawn at 90 days’ sight to Clarkson & Company 
for acceptance, and to keep the aecepted draft with documents 
at the disposal of the National Bank of Commerce of Seattle 
until the maturity of the draft; in case of non-payment of said 
draft to protest and return it to the National Bank of Com- 
meree of Seattle, holding also the documents at the disposal 
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of the said bank. I can only suppose that the “Hyades” flour 
was discharged by Clarkson & Co., as they were the agents 
of the S. S. “Hyades” which arrived in January, 1904, at 
Port Arthur. 

After the capitulation of Port Arthur, the Japanese mili- 
tary officers touk possession of the books, papers, effects and 
property of the Russo-Chinese Bank and retained the same 
until Mareh, 1906. 

Having applied several times to the Japanese Government 
for permission to go to Port Arthur for the supervision of 
the said books, papers and effects, I received the permission 
from the Japanese Government to go to Port Arthur only in 
February, 1906, and having taken the necessary steps before 
the Japanese authorities, I finally succeeded in recovering 
them in March, 1906. The bank had no access to the said 
books, papers and effects while they were in the possession 
of the said Japanese military forces. 

The said books, papers and effects are now in St. Peters- 
burg, in the offices of the Russo-Chinese Bank. 

There is a difference between the Russian calendar and the 
ralendars of other countries (English or United States) of 
thirteen days. Tor instance the 17th day of April, according 
to the Russian calendar, would be the 80th day of April in 
English or United States. 

The laws of the Russian Empire were in force at Port 
Arthur in 1903 and 4. 

The Russian law as to days of grace on bills of exchange 
was in force in Port Arthur. 

There were no consuls of other countries or institutions 
besides the Russian authorities having jurisdiction at Port 
Arthur. And according to the Russian law the drawee has 
two days’ grace besides Sundays and holidays during which 
time protest is suspended. 

Interrogatory 33. If you have before you the books of the 
Russo-Chinese Bank at Port Arthur covering the time of 
1904 and 5, and containing entries referring to the transaction 
of the draft of the Centennial Mill Company upon Clarkson 
& Co. for $36,194.80 about which you have already been inter- 
rogated, please exhibit to the officer taking your deposition 
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the entries mm said books referring to said draft and have a 
copy of such entries in the Russian language together with a 
translation thereof attached to your deposition. 

Answer, Yes, I have before me the books of the Russo- 
Chinese Bank at Port Arthur covering the time of 1904 and 5. 
I beg to attach an identified copy of the entry of the draft of 
the Centennial Mill Co. upon Clarkson & Co. for $36,194.80 
and an identified translation thereof into English which vou 
have compared with the original book 1 have exhibited to you. 


Interrogatory 35. If you have before you any letter copy- 
book of the Russo-Chinese Bank at Port Arthur containing 
any letters or telegrams addressed or forwarded by said bank 
to the National Bank of Commerce of Seattle please exhibit. 

Answer. Yes, I have a copy of all letters addressed and 
forwarded by the Russo-Chinese Bank to the National Bank 
of Commerce of Seattle since 1902. The letters were copied 
in general copy-books for divers clients of the former branch 
of the Russo-Chinese Bank at Port Arthur. The said copy- 
hooks are here exhibited. See Exhibits “A,” “B,” “C,” “D,” 
which are certified to be true copies. 


Interrogatory 36. Please refer to any part of the bank's 
records which you can identify and which contains an account 
of the disposition of the draft upon its non-payment. 


Answer. I beg to attach identified copies with translation 
thereof into English of a letter dated April 19th, 1904, ad- 
dressed by the Bank at Port Arthur to the Notary of the 
city of Port Arthur directing to produce the draft for $36,194.80 
for payment to Clarkson & Co. and in the event of refusal 
to protest the same. Also an identified copy of letter dated 
May 13/26, 1904, addressed to the National Bank of Commerce 
of Seattle with which the protested draft for $36,194.80 was 
returned. Also a correct extract with English translation 
from, the original book of the Russo-Chinese Bank, Port Ar- 
thur Branch, called Bills for Collection, page 27, for the year 
1904, showing that the draft for $36,194.80 was returned on 
May 13th, 1904, to the National Bank of Commerce of Seattle. 
And the documents attached to the said draft were returned 
on June 14/27, 1906, to the Russo-Chinese Bank at San Fran- 
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cisco. Now the said documents are in my possession. Here 
follow copies of papers referred to. 
T8389 Port Arthur, the 19th of April, 1904. 
To the Notary of the City of Port Arthur, Present. 

Dear Sir,—We beg you hereby to present for payment 
and in the event of refusal to protest the bills of exchange 
annexed herewith. 


Date of 
No.in Noof the Against whom to Maturity of 
numerical bills of In whose name. be protested. the bills of 
order exchange. exchange. 
1 11364 RC. B. A. Michailovsky 19/1V 
ey 7646 = L. IKaialotf Tun-Sun-Sjan Co. “ 
3 5908 G. Borman Sty Zozunoff 18/IV 
4 70385 Centennial 
Mill Co. Clarkson & Co. 17/I1V 
Amount of the bills of ex- 
change. Remarks, 
Roubles  C. 
300 — 
587 82 
863 57 
71.665 70 at the rate of exchange of date 


198 Gold Dollars 36,194.80. 
Yours truly, 
RUSSO-CHINESE BANK. 
A. OVSIANKIN 

A. FRIEDBERG. 


13/26th May, 1904. 

National Bank of Commerce, Seattle, Wash. 

Your rem’ce for coll. 11/X11-03 No. 1559/7085 G#386194.80 
pr 17/1V-1904 D/P on Clarkson & Co. Port Arthur. 

Dear Sirs,—This had to be protested for non-payment and 
is herewith returned together with its deed of protest. IsSindly 
acknowledge receipt and remit on our account to the First 
National Bank of your city Rbs. 566.25. sundry charges as per 
following description, thus obliging. 


to 
ot 


NATIONAL BANK OF COMMERCE 


Rbs.271.50 36% comm. 
SNS a  roOlcst 


ss 2.— carriage fare. 
- .o0 postage 
“ 108.— _ billstamp. 


Iths.566.25. 

The reason of dishonor is that the goods have not been 
landed here. The shipping docts. are being kept here pending 
receipt of your instructions. 

Yours faithfully, 
RUSSON-CHINESE BANK 
(Port Arthur Branch. ) 
A. D. MAMONOFF 
p. p. A. FRIEDBERG. 
Enclosed : 

one bill (first) 

one bill (second) 

one deed of protest. 

For Extract from book “Bills for Collection,” see Post, p. —. 

I personally knew Mr. A. Belinsky, who was Public Notary 
at Port Arthur in the months of April, May, 1904. 

Interrogatory 39. Produce and attach to your deposition 
any official record made by said A. Belinsky of his action con- 
cerning said draft, and if same is in the Russian language have 
a correct translation of the same into English had and attach 
original and translation to your deposition. 

Answer. I beg to attach the official record of the bills of 
exchange presented at the offices of A. Belinsky, Public Notary, 
of Port Arthur during April, 1904, Russian style. Also a 
correct extract from it, Page 6, No. 179, concerning the draft 
for $36,194.80 with the translation thereof into English. Said 
extract is as follows: 


In the month of April of the year 1904. 


Page 6. 
Who issued the Onwhom Against For what In whose Date 
bills of ex- drawn. whomis stm. name pro- of the 
change. made the Roubles tested. — pro- 


protest. cop. test. 
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179 
Centennial Mill Clarkson Transfer 71.665 70 Centen- 20 
Co. & Co. Clarkson nial Mill 


& Co. Co. 


Interrogatory 41. State what you know, if anything, of the 
payment to the Russo-Chinese Bank at Port Arthur by or for 
account of Clarkson & Co. of the sum of about 67,000 roubles 
on or about April 30th, 1904. 

Answer. On April 17/30, 1904, according to the cash-book 
of the Russo-Chinese Bank, Port Arthur, of same date the rep- 
resentative of Clarkson & Co. cashed a check endorsed by 
him, No. 1156, dated April 16, 1904, for 67,000 roubles, drawn 
by M. Ginsburg & Co. on their account with the Russo-Chinese 
Bank at Port Arthur. On the same date Clarkson & Co. paid 
to the bank (1) the equivalent of the draft, No. 1412/6386 for 
G.$4,136 received from the National Bank of Commerce of 
Seattle, plus 6% interest on the same for 220 days—G.$151.65—= 
G.$4,387.65, at the rate of 1988489 roubles and 55 cop. (2) 
The equivalent of the draft No. 455/6500 for G.$16,155.20 re- 
ceived from the National Bank of Commerce of Seattle, plus 
6% interest on the same for 200 days, G.8538.50==G.$16,693.70, 
at the rate of 19833053 roubles, 538 cop. (8) Expenses on 
the said drafts, bill stanips commission, telegram expenses and 
postage, 305 rbls. 80 cop. (4) That part to the credit of their 
own account with the Russo-Chinese Bank at Port Arthur 
25,151 roubles 12 cop. 

Of course the bank could not enforce Clarkson & Co. to 
apply their money in one way or another and was obliged to 
merely follow their client’s instructions. ‘The proceeds of the 
draft 6386/1412 and 6500/1455 G.$20,981.35 were remitted on 
the same date to the National Bank of Commerce of Seattle by 
telegraphic transfer on Ladenburg, Thalmann & Co., New York. 
At that time the value of 67,000 roubles represented about 
$33,838.88 United States currency, at the rate of 198. 

Ou the 17/30 day of April, 1904, the bank at Port Arthur 
had in its portfolio besides the draft for $36,194.80 the docu- 
ments which were attached to the following drafts of the Cen- 
tennial Mill Co. drawn upon Clarkson & Co.: 1. G.$4186, 
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due February 27th, 1904, Russian style. 2. G.$16,155.20 due 
March 8, 1904, Russian style. 3. G.$23,468.40 drawn 90 days’ 
sight. All these drafts had the following stamp “Payable at 
the Bank's demand, rate of exchange on New York at date to- 
gether with interest at 6% per annum from date of this draft 
to estimated date of return of remittance in Seattle, Washing- 
ton.” The amount of the drafts G.$4136 and G.$16,155.20 was 
paid with interest as stipulated on the 17/30 April, 1904, and 
the amount of G.$20.981.85 remitted to the National Bank of 
Commerce of Seattle by telegraphic transfer on Ladenburg, 
Thahnann & Co. of New York. The draft for $23,468.40 was 
not accepted by Clarkson & Co. and had to be protested for non- 
acceptance on May 23d, June 5th, American style, 1904, and 
returned together with the deed of protest for non-acceptance 
to the National Bank of Commerce of Seattle on June 7/20, 
1904. 

[I do not know out of what funds Clarkson & Co. paid the 
drafts mentioned above, but I presume that Clarkson & Co. 
applied a part of the money cashed from the bank at Port Arthur 
against M. Ginsburg & Company’s check for 67,000 roubles 
on the same day. 

Being cross-examined, the witness answered : 

IT was connected with the Russo-Chinese Bank at Port .Ar- 
thur since August, 1901, and was holding the power of attorney 
for that branch since December, 1901. I did not personally 
keep the books of the Russo-Chinese Bank of Port Arthur dur- 
ing the latter part of the year 1903 and until the month of June, 
1904, but merely supervised the keeping of the books. 

The bank at Port Arthur kept a special book for all bills 
of exchange received for collection with documents or without 
them. As soon as a bill of exchange was received it was en- 
tered in the general book “Bills of Exchange for Collection.” 
In that book was noticed the date of receipt, the current number 
of the bill in numerical order, the number given by the remitter 
or indicated on the Dill, the date of the letter of the remitter 
relating to the bill, the name of the firm of the remitter, and 
town of the remitter, and kind of documents relating to the bill, 
the drawer of the bill, the town of the drawer, the date of the 
issue of the bill, the drawee, if a sight draft, and notice of the 
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time presentment was made, the date of maturity, the instruc- 
tions of the remitter, the amount of the draft and date of pay- 
ment or return of the draft. IZf a sight draft was accepted by 
the drawee the date of maturity was noticed in the book. 


Attached to the drafts of the Centennial Mill Company upon 
Clarkson & Co. for G$41386, G$16,155.20, G#36,194.80, and 
G$23,468.40 there were attached bills of lading, sales bills and 
insurance policies, or certificates of marine insurance effected. 


To the draft for $36,194.80 drawn by the Centennial Mill 
Co. upon Clarkson & Co, there were attached the following 
documents: Original and duplicate of the bills of lading, No. 
569 for 35,312/4 sacks of flour shipped by 8. S. “Hyades” to 
the port of Port Arthur or Dalny, issued by the Boston Steam- 
ship Co. and Boston Towboat Co., Seattle, on Dee. 9th, 1903; 
original and duplicate of the Certificate of the Fireman’s lund 
Insurance Co. of San Francisco No. 52,459, for G$+40,000, on 
35,312/4 sacks “Russo-Chinese” flour shipped on board the 
“Wyades” from Seattle to Port Arthur or Dalny and issued in 
Seattle December 11th, 1903, and a copy of the bill of sale 
issued by the Centennial Mill Co. to Clarkson & Co. for 35,312/4 
sacks “Russo-Chinese” flour for G$36,194.80, with letter of 
the 13/26 May, 1904. The bank at Port Arthur, when return- 
ing the above said draft with deed of protest for non-payment, 
informed the National Bank of Commerce of Seattle that the 
documents attached to the draft G$36,194.80 were kept at the 
disposal of the remitter. When said documents were recov- 
ered fron: the Japanese authorities at Port Arthur and sent 
to the head office of the Russo-Chinese Bank at St. Pertersburg, 
the latter forwarded them to the branch office of the bank at 
San Francisco on June 14/27, 1906, with instructions to deliver 
the documents to the National Bank of Commerce of Seattle 
against payment of the amounts due to the Russo-Chinese 
Bank. Now, the documents are in my possession and I attach 
them herewith. Copy of documents attached as follows: 
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(A) 
CENTENNIAL MILL COMPANY 
MERCHANT MILLERS 
Seattle and Spokane, Washington. 
SEATTLE, Dec. 10, 1903. 
SOLD TO Clarkson & Co., 
Port Arthur and/or Dalny 
35,312/4 sax- 8,828 Bbls. “RUSSO-CILINESE” flour at $4.10 
$36/194.80 
c.if 
SHIPPED VIA 8.8. “Hyades” 
TERMS Draft 90 days thro’ Russo-Chinese Bank. 
(Stamped :) 
Russo-Chinese Bank 
No. 7055 
Port Arthur. 


(Copy ) 
(B) 
Marks and Numbers 
(In Duplicate) 
No. 52459 $40000.00 
FIREMAN’S FUND INSURANCE COMPANY 


of 
SAN FRANCISCO. 
Seattle, Wn., Dec. 11, 1903. 
THIS CERTIFIES THAT Centeunial Mill Company is in- 
sured under and subject to the conditions of open Policy No. 
1457, Entry No. 4665 of the FIREMAN’S FUND INSURANCE 
COMPANY, in the sum of Forty Thousand and 00/100 Dollars 
on 35312 sks. “Russo-Chinese” flour, valued at sum insured on 
board the “Hyades” via ports and con. str. and/or stmrs. 
at and from Seattle, Wn., to Port Arthur and/or Dalny, loss if 
any payable in Hongkong to assured or order upon surrender of 
this Certificate properly endorsed and receipted. 
J. B. LEVISON, 
Marine Secretary. 
Countersigned 
BURNS, ATKINSON & CO., 
Agent. 
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(Stamped :) 
Russo-Chinese Bank 
No. 7035 
Port Arthur. 

Insured against all risk of particular average without limi- 
tation. Not valid unless countersigned by Burns, Atkinson 
& Co., Agents, Seattle, Wash. 

In case of loss or damage to the interest insured under this 
policy, same shall be reported as soon as goods are landed or 
loss known to the Union Insurance Society of Canton, Limited, 
at Hongkong, Shanghai or Yokohama, and all claims shall be 
paid at the charter Bank of India, Australia and China, upon 
presentation of certificate of loss signed by said Society. 


Endorsed on back: 
CENTENNIAL MILL CoO. 
By R. C. HASSON, V. P. 
(C) 
In Duplicate. 
Export Bill of Lading No. 369. 


BOSTON STEAMSHIP COMPANY (Stamped ) 
and Russo-Chinese Bank 
BOSTON TOW BOAT COMPANY. No. 7035 


Port Arthur. 
Pnget Sound-Oriental Line. 


Agencies Agencies 
Dodwell & Co., Ltd., Seattle, Wn. Tacoma, Wn. 

General Agents at Frank Waterhouse, 
Yokohama and Kobe—Japan Managing Agent. 


Shanghai, Hankow, 
Foochow,—China 


Hong Kong San Francisco, 
Colombo—Ceylon i. H. Forester, GAD NP) hee 


RECEIVED from Centennial Mill Co. in apparent, good 
order and condition, except as noted, the following property 
(contents and condition of contents of packages unknown), 
marked, consigned and destined as indicated helow for ship- 
ment at Seattle by steamship “Hyades” or any other steamship 
of the BOSTON STEAMSHIP COMPANY or BOSTON TOW- 
BOAT COMPANY :— 
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RATES OF FREIGHT. MARKS AND NUMBERS. 


G $5.00 per 20004........ G $4325.72 RUSSO-CHINESE. 


Payable at Seattle............ G $4325.72 


ARTICLES. 
35312 Qr. Sax Flour > 
1 Bundle (200) mty sax. ; ; 
Measurement tons feet (Subject to correction). 


Weight, Ibs. 1,730,288 


To be carried by said steamer or any other steamer of the 
above company to the port of Port Arthur &/or Dalny (or so 
near thereto as she or they may safely get) with liberty to call 
at any port or ports in or out of the customary route (in any 
order), and to be there delivered unto Shipper’s Order or to his 
or their assigns (Notify Clarkson & Co.) or to another carrier 
on the route to destination, if consigned beyond a regular port 
of call, upon payment of the freight thereon at the rate of $5.00 
per ton from Seattle to Port Arthur &/or Dalny payable as 
above in United States Gold Currency, with all other charges, 
advanced charges and average, without any allowance of credit 
or discount. Freight and advance charges payable at carrier's 
option in advance, in cash, or immediately on discharge of the 
property at the port of Port Arthur &/or Dalny in its equiva- 
lent in local currency at bank demand rate of exchange on 
New York. 

In consideration of the rate of freight therein named, it is 
hereby stipulated that the service to be performed hereunder 
shall be subject to the conditions, whether printed or written, 
herein contained, and said conditions are hereby agreed to by 
the shipper and by him accepted for himself and his assigns 
as just and reasonable. 

With respect to the service it is agreed that: 


CONDITIONS: 


IN WITNESS WHEREOF, the Agent signing on hehalf of 
the said STEAMER, has affirmed to 2 Bills of Lading all of 
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even tenor and date, one of which Bills being accomplished, 
the others to stand void. 

Dated at Seattle this 9th day of Dec., 1903. 

FRANK WATERHOUSE, 
By W. D. Benson, Managing Agent. 

Endorsed on back: 

CENTENNIAL MILL CO. 
By K. C. HASSON, VP: 


I had general supervision only of the draft for G$36,194.80. 
Mr. Chernin, the chief of the department for collection of bills 
of exchange, and Mr. Alexander Drosdoff had charge of the 
draft. Mr. Chernin, now manager of the Russo-Chinese Bank 
at Chita, Siberia, presented the draft to Clarkson & Co. for 
acceptance immediately on receipt of it. The draft was ac- 
cepted by Clarkson & Co. in writing at the office of the Russo- 
Chinese Bank at Port Arthur on the 17/30 January, 1904. 
Neither myself nor the Russo-Chinese Bank made any investi- 
gation at any time as to the quantity or quality of flour in 
the go-downs or warehouses of Clarkson & Co. at Port Arthur. 
Nor as the shipment of flour on the “Hyades.” It was not 
the duty of the bank to look after goods in the go-downs of 
the steamship agent. 

The bank at Port Arthur had a lot of documents in its 
portfolio for collection and dealt with the documents only 
unless otherwise instructed by the remitter. The National 
Bank of Commerce of Seattle remitted the draft for $36,194.80 
simply for collection. The bank at Port Arthur acknowledged 
the receipt of this draft by letter dated January 9/22, 1904. 

I do not know how much flour Clarkson & Co. had in their 
go-downs at the commencement of hostilities between Russia 
and Japan. 

According to the bill of lading the shipment of 35,312 sacks 
of flour on the “Hyades” was shipped hy the Centennial Mill 
Co. as consignor to the port of Port Arthur or Dalny. The 
bill of lading was endorsed in blank by the Centennial Mill 
Co. Therefore the consignee is unknown. The bill of lading 
contained the following clause: “to be delivered there unto 
shipper’s order or to his or their assigns (Notify Clarkson 
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& Co.) or to another carrier on the route to destination.” The 
bill of lading was attached to the draft, 

Neither the bank at Port Arthur nor myself ever obtained 
possession of the shipment of flour. Nor did the bank at Port 
Arthur take this flour into custody or control or sell it to the 
Russian Government or to one Ginsburg, a representative of 
the Russian Government. Nor did 1 or the Russo-Chinese 
Bank at Port Arthur surrender the draft or the documents 
attached thereto to the agent of the Steamship Co. These 
documents are in the possession of the Russo-Chinese Bank 
up to this date. The bank never got possession of the flour 
and never transferred it to Ginsburg. The bank never realized 
any sum from Ginsburg for this flour; never sold or delivered 
it to Ginsburg; nor do its books show any entries regarding 
such sale. 

Cross-interrogatory 19. Do the books of the bank disclose 
the disposition of the funds from the sale of the flour to Gins- 
burg? If so, point out to the officer taking this deposition 
the entries showing such disposition. Make copies of said 
entries, giving the name of the book and the page upon which 
the entries occurred and have them translated into English. 
I want you to be particular and minute in answering this 
cross-interrogatory. Attach to vour deposition all entries in 
all books of the bank touching the receipt and method of ¢is- 
position of the 67,00 roubles realized from the sale of this flour. 


Answer. I do not know and cannot know whether the 
67,000 roubles cashed by Clarkson & Co. against the check 
drawn by Ginsburg were paid hy the latter for the “iyades” 
flour. I attach the following identified copies and translation 
of them of all entries regarding the payment of 67,000 roubles 
to Clarkson & Co. for account of M. Ginsburg & Co. on April 
17/30, 1904, and the dispositions made by the latter on the 
same day. 


(1) Copy of the check No. 1156 for 67,000 rs. issued by 
M. Ginsburg & Co., order bearer and endorsed by Clarkson 
& Co. (2) Copy of the cash voucher of April 17/30, 1904, 
for 8.489—roubles and 55 copecks received from Clarkson & 
Co. for account of the National Bank of Commerce of Seattle 
B/C No. 1412 (our No. 6386) for G$4.136, with interest thereon. 
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(8) Copy of the cash voucher of April 17/30, 1904, for 33.053 
roubles and 53 copecks received from Clarkson & Co. for account 
of the National Bank of Commerce B/C No. 1455 for G$16.- 
155.20 with interest thereon. (4) Copy of the cash voucher 
of April 17/30, 1904, for 305 roubles and 80 copecks, being 
commission, postage, telegram expenses and stamps on the said 
drafts of the National Bank of Commerce of Seattle. (5) 
Copy of the cash voucher of April 17/30, 1904, for 25151 roubles 
12 cop. received from Clarkson & Co. to the credit of their cor- 
respondent's account. (6) Copy of the cash-book, page 216 
of April 17/80th, 1904, re. Rbls. 8.489,55 and Rs. 33.053,53, 
received from Clarkson & Co. (7) Extract of the cash-book 
page 217 of April 17/30th, 1904, re. Rbs. 25.151.12 received 
from Clarkson & Co. and Rs. 67.000, paid against M. Ginsburg 
& Co.'s check No, 1156. (8) Extract from the book “Jour- 
nal,” pages 311 and 312 of April 17/30, 1904, showiug the 
entries re. transfer of $20.981,35 equal to Rs. 41.5438,08 to the 
National Bank of Commerce of Seattle. (9) Extract from 
the book “Correspondents their accounts,’ page 292, showing 
the movement of Clarkson & Co.'s account from April 12/25th, 
1904, up to May 4/17, 1904, showing all the time a debit bal- 
ance of their account, also payment of Rs. 25.151,12 to their 
credit on April 17/30, 1904. 

Ilere follow documents identified by the witness as follows: 


(Copy of the Check.) 
Stamp: April 17 1904. 


Number of account 5, M. Ginsburg & Co. 
RUSSO-CHINESE BANK. 
Port Arthur, 16th April 1904. Roubles 67000.— 
(con. ) 


Russo-Chinese Bank. 

Please pay to the bearer sixty seven thousand roubles and 
pass this amount to the debit of my special account. 

PADD Trading Firm 

(Stamp) 

M. GINSBURG & C. 
By procuration L. Blankman. 

No. 1156. 


oe 
Gt 
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(On the back of the check :) 
Trading Firm CLARKSON & CO. 
sy procuration N. Lerokuzoff. 


(Copy of the cash voucher. ) 
17/1V, 1904. 
Received from Messrs. Clarkson & Co. 

Account Correspondents their account sundries according to 
letter of Nat. Bank of Commerce, Seattle, dated 6/X 03, Bill 
for collection $1412 our number 6386, G$4,136 plus 6% 
for 220 days G$151.65=G $4,287.65 at 198—Roubles 8,489.55 

(eight thousand four hundred and eighty-nine roubles 55 cop.) 

Cashier sign stamp: received. 

G 


(Copy of the cash voucher. ) 


Received from Messrs. Clarkson & Co. 
17/TV, 1904 
Account Correspondents their account sundries according to 
letter of Nat. Bank of Commerce Seattle, dated 26/X 08 
Bill for Collection $1455 our number 6500 G$16,155.20 plus 
6% for 200 days G$538.50—G$16,693.70 at the rate of 198 
os dR Roubles 33.053.53 
(thirty three thousand fifty three roubles & 53 copeck.) 
Cashier sign Stamp: received. 
G 


(Copy of Cash voucher.) 


Received from Clarkson & Co. 17/IV 1904 
Account Sundries 
on our numbers 6500 and 6386 


our commission for collection.........22.....2..2.... Roubles 174.50 
cl) POLS cee eer 70.— 
Vo Oe cae 1.— 
OATS ah eal ict c Oona 60.30 


Roubles 305.80 
(three hundred and five roubles 80 copecks. ) 
Cashier sign G stamp received 
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Receive 291/11 
Account Correspondents 
Clarkson & Co. 
INE ech cbs agate el rk oy ee Roubles 25,151.12 
Twenty five thousand one hundred and fifty one roubles and 
12 copecks. 
Stamp received April 17th, 1904 . 
The words “current account” not to be read. 


As far as I know during the siege of Port Arthur the price 
of flour was a little higher than before the outbreak of the 
war, but there was a lot of flour in the go-downs of the Govy- 
ernment and no scarcity was felt of it. I do not know the 
price of the flour. 

There was no telegraphic communication possible with 
Port Arthw on April 28th/May 10th, 1904. No telegram was 
sent on that date from Port Arthur to Vladivostok in answer 
to a telegram from Vladivostok inquiring as to whether the 
drafts drawn by the Centennial Mill Co. upon Clarkson & Co, 
had been paid. And in no such telegram was it stated by the 
Port Arthur branch of the Vladivostok branch that all of the 
drafts of Clarkson & Co. had been paid. The bank at Port 
Arthur never telegraphed in substance that the draft for $36,- 
194.80 had been paid. The Russo-Chinese Bank at Port Ar- 
thnr did not wire to the Russo-Chinese Bank at Shanghai to 
the effect that the draft for $36,194.80 had been paid by Clark- 
son & Co. There was no telegraphic communication with 
Shanghai on or abont May 10th, 1904. 

The account of the firm of Clarkson & Co. with the Russo- 
Chinese Bank, Port Arthur branch, showed a debit balance 
from the first of December, 1903, up to December, 1904 (with 
the exception of June, 1904). Clarkson & Co. owed to the 
Russo-Chinese Bank at Port Arthur. 

During December, 1903 (Russian style), about 51,000 
roubles. 

During January, 1904 (Russian style), about 49,000 
roubles. 
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During Iebruary, 1904 (Russian style), about 40,000 
roubles. 

During March, 1904 (Russian style), about 41,000 roubles. 

During April, 1904 (Russian style), about 35,000 roubles. 

During May, 1904 (Russian style), about 20,000 roubles. 

During June, 1904 (Russian style), about 30,000 roubles. 

During July, 1904 (Russian style), about 36,000 roubles. 

During August, 1904 (Russian style), about 37,000 roubles. 

The following is a statement of Clarkson’s account with 
the Port Arthur branch of the Russo-Chinese Bank on the 
dates mentioned. 

December 1/14, 1908, Clarkson & Co. owed to the bank Rs. 
55,363.72. 

December 15/28, 1903, Clarkson & Co. owed to the bank 
Rs. 55,331.07. 

January 1/14, 1904, Clarkson & Co. owed to the bank Rs. 
50,003.12. 

January 15/28, 1904, Clarkson & Co. owed to the bank Rs. 
49,136.20. 

February 1/14, 1904, Clarkson & Co. owed to the bank Rs. 
48,451.65. 

February 15/28, 1904, Clarkson & Co. owed to the bank Rs. 
42,294.30. 

March 1/14, 1904, Clarkson & Co. owed to the bank Rs. 


40,995.90. 

March 15/28, 1904, Clarkson & Co. owed to the bank Rs. 
40,938.90. 
_ April 1/14, 1904, Clarkson & Co. owed to the bank Rs. 
40,923.90. 


April 15/28, 1904, Clarkson & Co. owed to the bank Rs. 
41,326.54. 

May 1/14, 1904, Clarkson & Co. owed to the bank Rs. 
41,544.65. 

May 15/28, 1904, Clarkson & Co. owed to the bank Rs. 
ge 925.25. 

June 1/14, 1904, Clarkson & Co. had a credit balance Rs. 
5,146.45. 

June 15/28, 1904, Clarkson & Co. had a credit balance Rs. 
10,586.45. 
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July 1/14, 1904, Clarkson & Co. owed to the bank Ks. 
33,568.65. 

July 15/28, 1904, Clarkson & Co. owed to the bank Rs. 
36,708.15. 

August 1/14, 1904, Clarkson & Co. owed to the bank Rs. 
36,708.15. 

August 15/28, 1904, Clarkson & Co. owed to the bank Rs. 
36,708.15. 

On January 14, 1904, Clarkson & Co. had an overdraft ac- 
count with the Port Arthur Branch of the Russo-Chinese Bank 
for 50,000 roubles. This amonnt had to be repaid by Clark- 
son & Go. by monthly installments of 3,000 roubles (or to re- 
duce their indebtedness by 3,000 roubles monthly). 

Cross-interrogatory 33. Attach to your deposition copies 
from the books of the bank, giving book and page where same 
occurs, the entries showing the various payments made by 
Clarkson & Co. to the Russo-Chinese Bank from December 
Ist, 1903, to August, 1904, and state from what sources the 
various sums paid by Clarkson & Company came. 

Answer. I do not know from what sources Clarksou & 
Co. paid these sums. I attach extracts from the cash-hook of 
the Port Arthur Branch of the Russo-Chinese Bank showing 
the payments made by Clarkson & Co. to the Russo-Chinese 
Bank from December, 1903, to August, 1904. Here follow 
extracts from the books. 

I do not know from what sources Clarkson & ©>. realized 
the sums which they paid into the bank or that they were 
realized from the sale of flour covered by documents attached 
to the various drafts drawn by the Centennial Mill Co. upon 
Clarkson & Co. in the hands of the bank for collection. 

Relating to the draft for G$16,155.20 drawn by the Cen- 
tennial Mill Co. upon Clarkson & Co. covering a shipment of 
flour on the steamer “Tremont” consisting of 1,000 sacks of 
“Blue Stem” flour and 14,688 sacks of “Russo-Chinese” flour, 
due about March 8, 1904, this was a draft drawn with docu- 
ments attached and was accepted by Clarkson & Co. Decem- 
ber 8/21, 1903, and became due March 8/21, 1904. It was 
paid April 17/30, 1904, and was remitted to the National Bank 
of Commerce with another sum of $4136 by telegraph on 
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Ladenburg, Thahnann & Co., New York. This draft could 
not be protested for nonpayment at maturity because of the 
absence of the notary from Port Arthur. 


I do not know when the flour securing the said draft 
reached Port Arthur or to whom it was sold. There are no 
entries in the books of the bank relating to the sale of the 
merchandise securing that draft. The bank did not sell the 
merchandise. The proceeds of that flour were not received by 
the Russo-Chinese Bank or applied by the bank to the redue- 
tion of the indebtedness of Clarkson & Co. to it. 


Clarkson & Co.'s indebtedness to the bank was an_ over- 
draft account with the bank secured by promissory notes. The 
notes were in the ordinary form, signed by Clarkson & Co. I 
cannot attach copy of them as they are not in my possession. 
I do not know from what source Clarkson & Co. realized the 
money with which they made payments on their indebtedness. 


The Russo-Chinese Bank at Port Arthur did not use the 
proceeds of flour securing the draft for G$16,155.20 or the 
proceeds of the sale of flour secnring another draft for $4,136 
made by the Centennial Mill Co. in favor of the National Bank 
of Commerce upon Clarkson & Co. toward the reduction of 
the indebtedness of Clarkson & Co. to the bank. 


The Russo-Chinese Bank did not in the early part of 1904 
realize that Clarkson & Co. was insolvent; nor did it appro- 
priate to its own use the proceeds of flour securing the drafts 
that it had for collection for the National Bank of Commerce; 
nor did it appropriate such proceeds against the reduction of 
the indebtedness of Clarkson & Co. to it. 

The hills of lading attached to the draft for $36,194.80 was 
issued by the Boston Steamship Co. and the Boston Towboat 
Co. of Seattle. I do not know who issued the other bills of 
lading. The agents of the S. S. “Hyades” in 1904 were Clark- 
son & Co. I do not know who were the agents of the other 
steamship company. 

About April 15/28, 1904, the Russo-Chinese Bank ascer- 
tained that Clarkson & Co. were the agents of the steamship 
company operating the “Hyades.” This was ascertained 
at the request of H. F. Ostrander of the Centennial Mill Co. 
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communicated through the Russo-Chinese Bank at Shanghai 
to the bank at Port Arthur. 

The facet was the bank at Port Arthur replied immediately 
by wire that Clarkson & Co. were in possession of the goods 
and that the goods had been sold by them. 

When the bank had knowledge that Clarkson & Co. had 
possession of the flour, the bank informed H. F. Ostrander 
of the Centennial Mill Co. of Seattle and the National Bank 
of Commerce of Seattle of that fact. 

On the 5th of August, 1904, the bank at Shanghai sent to 
the National Bank of Commerce of Seattle a letter containing 
copies of correspondence on the subject of the drafts and the 
pranch bank at Shanghai and Ostrander with the Centennial 
Mill Co. 

As near as I can recollect the first draft drawn by the 
Centennial Mill Co. upon Clarkson & Co. sent to the Russo- 
Chinese Bank at Port Arthur by the National Bank of Com- 
meree was one for G$52,925, which was received at Port Ar- 
thur in April, 1902. 

It is not true that from that time forth the bank at Port 
Arthur had knowledge that Clarkson & Co. were the agents of 
the steamship company. 

The instruction of the National Bank of Commerce to the 
Russo-Chinese Bank was to the effect that the drafts drawn 
on Clarkson & Co. were to be accepted by Clarkson & Co., and 
that the bank at Port Arthur was to hold the documents, bills 
of lading, ete., securing the drafts and not to deliver them to 
Clarkson & Co. until the drafts were paid. 

At the request of Mr. Ostrander of the Centennial Mill Co. 
the bank made inquiries in April, 1904, regarding the flour 
covered by documents then in possession of the bank. 

The bank’s connection with these transactions was limited 
to the documents relating to the drafts and it had no reason 
without being specially instructed to interest itself with the 
merchandise covered by the documents received for collection. 

It did not permit Clarkson & Co. to take possession of 
the flour. If they took possession of it, they did it on their 
own responsibility. It was not the bank's business to look 
after the merchandise. And I did not know the manner or 
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method in which Clarkson was transacting his business with 
reference to these drafts. Neither did £ know that Clarkson 
got possession of the flour. 

In the bill of lading attached to the draft for $386,194.80 
the Centennial Mill Co. was the consignor; the consignee was 
unknown. The bill of Jading was endorsed by the Centennial 
Mill Co. in blank and there were no other endorsements, 

The bank did not have the legal right to take into its eus- 
tody or control the flour covered by such bills of lading with- 
out being instructed thereto by the National Bank of Com- 
merce of Seattle. It was uot the bank’s business to look after 
the merchandise covered by the bills of lading. The steain- 
ship company is respousible for the cargo. 

In December, 1908, the Musso-Chinese Bank at Port Ar- 
thur extended to Clarkson & Co. a credit up to 50,000 roubles 
for their business in Port Arthur. This credit had to be re- 
paid by bills of exchange drawn by Clarkson & Co. at Port 
Arthur on Clarkson & Co., Vladivostok, whereof 2,000 roubles 
on January 15/28, 1904, and afterwards by monthly — pay- 
ments of 3,000 roubles on 15/28 of each month. 

The bank paid the same attention to the documents held 
as security for the drafts drawn on Clarkson & Co. as_ to 
other documents drawn on other firms at Port Arthur. 

The credit was extended to the entire business of Clark- 
son & Co. and not for payments of the drafts drawn upon 
them. 

Clarkson & Co. had no right to overdraw their account 
above the amount of the credit granted and had no arrange- 
ment with the bank by which they were permitted to take 
possession of the flour covered by the documents in posses- 
sion of the Russo-Chinese Bank. 

I do not know what became of the flour securing the two 
drafts for $4,136 and $16,155.20. The draft for $4,136 ma- 
tured February 27/March 11, 1904. At the maturity of that 
draft Clarkson & Co. did not pay any money to the bank. 
The draft for $16,155.20 matured March 8/21, 1904.  Clark- 
son & Co. made no payments on that date or at any time 
from February 26/March 10 up to April 1/14, 1904. 


The bank has a record that on April 13/26, 1904, it noti- 
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fied the National Bank of Commerce of the nonpayment of 
drafts for $4,136 and $16,155.20. The notifieation was given 
by letter of which copy is attached herewith as follows: 


“7640 13/26 April 4 55. 
THE NATIONAL BANK OF COMMERCE. 
Seattle, Wash. 
Your D/B No. 1412/6886 G& 4136.—due 27/11-111-1904 
(D/P) on Clarkson & Co. 
No. 1455/6500 G$ 16155.20 due 8/21-111-1904 D/P) P/Arthur 
Dear Sirs.—We return you herewith enelosed the above 
two bills (also second) which have been refused payment and 
request you to kindly acknowledge reeeipt. It was impossible 
for us to Lave them protested on aecount of the absenee of 
the notary publie, as it appears from the enelosed declaration 
of the P/Arthur Munieipality, two eopies of whieh please find 
enclosed, one for each bill. 
Please remit for our a/e to Messrs. Ladenburg Thalmann 
& Co., New York, under advice to us 


G$76.09 3/8 % Comin. 
10.144 1% o/oo return eomm. 
30.27  Dbillstamps 
1.—postage L on both bills 
G$117.50 in all & oblige. | 


Yours faithfully, 
RUSSO-CHINESE BANK. 
(Port Arthur Braneh. ) 
p. p. A. OVSIANKIN. 
p. p. A. FRIEDBERG.,. 
Enelosed :— 
2 bills & seconds 
2 declarations 
The drafts for $4,136 and $16,155.20 could not be protested 
for the reason that the Notary of Port Arthur was absent at 
the time of their maturity. 
The draft for $36,194.80 was protested April 20/May 3, 
1904, and returned with the deed of protest to the National 
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Bank of Commerce of Seattle with the letter dated May 138/26, 
1904. 

The draft for $36,194.80 with the deed of protest was re- 
ceived back from the Notary at Port Arthur at the time when 
communication was cut off both at sea and on land. Under 
such circumstances the mail could not be forwarded from 
Port Arthur, and therefore the bank kept the draft with the 
deed of protest in the safe until communication should be re- 
established. 

The proceeds of the drafts for $4,186 and $16,155.20 were 
remitted by the bank at Port Arthur by telegraphic transfer 
to the National Bank of Commerce at Seattle through the 
head office of the bank at St. Petersburg, on Ladenburg, Thal- 
mann & Co. at New York on April 17/30, 1904. 

The Russo-Chinese Bank did not prior to the sale of flour 
to Ginsburg advance to Clarkson & Co. the money with which 
the drafts for $4,136 and $16,155.20 were paid. Nor did the 
bank out of the proceeds of the sale of the flour shipped on 
the “Hyades” reimburse itself for the money thus advanced. 

I know the date on which the Japanese Government re- 
turned to the Russo-Chinese Bank the papers and effects of 
the bank captured at the time Port Arthur fell, becanse as 
soon as I received the permission of the Japanese Govern- 
ment I went to Port Arthur in February, 1906, in order to 
take the necessary steps before the Japanese authorities there 
for the recovery of the books, papers and effects of the bank, 
and received them back in Mareh, 1906. 

I know that all of the books, papers and effects in the pos- 
session of the Japanese military forces belonging to the bank 
were returned to it, because having been for over two yeare 
and also during the siege of Port Arthur in charge of the 
banks’ business I knew what books, papers and effects were 
kept by the bank before they were seized by the Japanese 
military forces and know that I received them. back. 

Iam not a lawyer by profession. 

I know what official appointment A. Belinsky held. He 
had a notary’s office at Port Arthur and all documents at- 
tested before him were recognized by the Court as well as 
official authorities. I never saw his official appointment. 


44 RUSSO-CHINESE BANK YS. 


And thereupon counsel for the plaintiff read in evidence 
the letter being the letter of the National Bank of Commerce 
of Seattle transmitting the draft herein in question to the 


Russo-Chinese Bank at Port Arthur: 
H. C. Henry, President. 
Rh. R. Spencer, Cashier. 
O. A. Spencer, Asst. Cashier, 
THE NATIONAL BANK OF COMMERCE. 

Codes: 

A. B. C..& As 1, 

Lieber’s. 

Bedford MeNeill. 

Cable Address: “Commerce.” 


Seattle, Wash., Dec. 11, 1903. 


The Manager Russo-Chinese Bank, Port Arthur, China. 

Dear Sir: Enclosed 1 hand you for collection and returns 
in New York funds 90 d/s drafts as follows: 

Clarkson & Co. G $ 1.100.00. 

“ G $36,194.80. 
Documents are to be delivered on payment. 
Very truly yours, 
R. R. SPENCER. 


Counsel for plaintiff then introduced in evidence “Plain- 
tiff's Trial Exhibit 1,” as viz., the preceding. 

Plaintiff offered in evidence the book extract produced by 
the witness in connection with Interrogatory 33 and his an- 
swer thereto which were as follows: 

Interrogatory 33. If you have before you the books of 
the Russo-Chinese Bank at Port Arthur, covering the time 
of 1904 and 1905, and containing entries referring to the 
transaction of the draft of the Centennial Mill Company upon 
Clarkson & Company for $36,194.80, about which you have 
already been interrogated, please exhibit to the officer taking 
your deposition, the entries in such books referring to said 
draft, and have a copy of such entries in the Russian lan- 
guage, together with a translation thereof into English at- 
tached to your deposition. 
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Auswer.—Yes, I have before me the books of the Russo- 
Chinese Bank at Port Arthur, covering the time of 1904 and 
1905. I beg to attach an identified copy of the entry of the 
draft of the Centennial Mill Co. upon Clarkson & Co. for 
$36,194.80 and an identified translation thereof into English, 
which you have compared with the original book I have ex- 
hibited to you. 

The witness had also testified in response to cross-interrog- 
atory 3, which was as follows: 

Cross-interrogatory 8. State what particular books were 
kept with reference to the drafts drawn by the Centennial 
Mill Company upon Clarkson & Company and sent to the 
Russo-Chinese Bank by the National Bank of Commerce of 
Seattle for collection. Describe in detail the manner in 
which your books were kept with regard to entries relating 
to these drafts. 

Answer.—The bank at Port Arthur kept a special book 
for all bills of exchange received for collection with documents 
or without them. As soon as a bill of exchange was received, it 
was entered in the general book “Bills of Exchange for col- 
lection.” In the general book “Bills of Exchange for collec- 
tion” was noticed the date of receipt, the current number of 
the bill in numerical order, the number given by the remitter 
or indicated on the respective bill, the date of the letter of 
the remitter relating to the bill, the name or the firm of the 
remitter, the town of the remitter, the kind of documents 
relating to the bill, the drawer of the bill, the town of the 
drawer, the date of issue of the bill, the drawee, if a sight draft 
a notice of the term was made, the date of maturity, the in- 
structions of the remitter, the amount of the draft and the 
date of payment or return of the draft. If a sight draft was 
accepted by the drawee, the date of maturity was noticed in 
the book “Bills of Exchange for Collection.” 


The said book extract was as follows: 
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EXTRACT FROM THE BOOK, BILLS FOR COLLECTION 
OF THE PORT ARTHUR BRANCH OF THE 
RUSSO-CHINESE BANK, PAGE 27, 

OF THE YEAR 1904. 


Date of Re- Our Their Date of the Letter From whom 
1904 ceipt. No. No. with which received. received. 
January 10 170385 1559 11/XIT°03 Nat. Bank of Com. 


Town Kindof Docu- Order Town Date of the Drawee. 
ments. Draft. 
Seattle 1 draft Centennial Seattle 11/XII’03 Clarkson & Co. 
linvoice Mill Co. 
1 bill of lading 
linsurance Policy. 


Maturity Instructions of the Roubles Frances Mexican Yen 
Remitter. Dollars Taels 
90 d.17/1V ’04 postrem. ———— ——_— + 
Gold Dollars Pound German Foreign value in Date of Observa- 
Sterlin Marcs Roubles. Payment tions. 
36,194.80 ———————— ————_ 72,389.60 ————. Draft re- 
turned 138/V-'04 
Documents returned 

14/27/VI'06 to San 

Francisco. 


Plaintiff also introduced in evidence the documents at- 
tached to the deposition of the witness Friedberg in answer 
to cross-interrogatories, as follows: 

1. Invoice. (See ante, page—.) 

2. Fire Insurance Policy with endorsement thereon. (See 
ante, page —.) 

3. Bill of lading in duplicate with endorsement thereon. 
(See ante, page 2) 

4. Copy of check, April 17th, 1904, for 67,000 roubles. 
(See ante, page —.) 


5. Copy of cash voucher April 17/30th, 1904, from Clark- 
son & Co. (See ante, page —.) 
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6. Copy of cash vouchers 330 53, 53 cop. from Clarkson & 
Co. (See ante, page —.) 

7. Copy of cash voucher dated 17/1V, 1904, from Clark- 
son & Co. (See ante, page —.) 

8. Copy of cash voucher, Clarkson & Co, 25,151.12 roubles. 
(See ante, page —.) 

9. <A letter addressed by Russo-Chinese Bank at Port Ar- 
thur to the National Bank of Commerce, Seattle, Washington, 
dated 13/26 April, 1904. (See ante, page —.) 

Thereupon the plaintiff read in evidence the deposition of 
Alexander Drozdov, taken and certified before the Honorable 
James W. Ragsdale, United States Consul at St. Petersburg, 
Russia, and certified by him in his official capacity. 

My name is Alexander Drozdov, thirty-four years old, re- 
siding at St. Petersburg. I am an officer of the Russo-Chinese 
Bank. 

I resided between January Ist and December 31st, 1904, 
at Port Arthur. I was in the service of the Port Arthur 
Branch of the Russo-Chinese Bank, and was also employed 
as book-keeper in the Household-Economic Company of offi- 
cers and military officials of the Quantoon region. 

In my capacity as clerk of the Russo-Chinese Bank, I was 
keeping the books of the bills of exchange section. I kept the 
register of documents received and sent to be cashed, and 
from March 2/15, 1904, I kept also the register of bills of ex- 
change received and sent to be cashed; wrote to the parties 
notices in regard to receipt of documents and bills to be ae- 
cepted and paid. Wrote also to the Notary in regard to his 
presenting bills for acceptance and payment or protesting 
them in case of non-acceptance and refusal of payment, and 
sent such letters off. 

After the departure of many of the staff of the office, viz., 
17-19 July, 1904, I kept not only these books but did every- 
thing which was requisite by the course of the bank’s affairs, 
which by this time was very much reduced owing to the siege 
of Port Arthur; thus for instance from the date mentioned, 
I also kept book of correspondents and the current accounts 
and filled out cash orders for the receipt and disbursement 
of various sums of money. 
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Interrogatory 6. State whether or not the bank kept 
books of account of its transactions and particularly its trans- 
actions involving the collection of drafts forwarded to it by 
other banks for collection. 

Answer. Yes, books were kept absolutely on all opera- 
tions of the bank and also on bills received by the bank to be 
cashed. 

Interrogatory 7. Were its books involving such transac- 
tions kept correctly? 

Answer. Yes, the books were kept according to rules. 

The bank had transactions involving the collection of 
drafts sent to it for collection by the National Bank of Com- 
merce, Seattle, Washington, in the year 1904, and among 
which were drafts on the trading firm of Clarkson & Co. In 
January, 1904, the hank received from the National Bank of 
Commerce a draft for the sum of G#36,194.80 on the firm of 
Clarkson & Co., drawn by the Centennial Mill Co. and paya- 
ble at 90 days after sight. The last-named draft was received 
by the bank at Port Arthur on January 9/22, 1904. The draft 
was presented for acceptance on January 10/23, 1904. I know 
from the books of the bank that this draft was accepted by 
Clarkson & Co. on January 17/30, 1904. Also that the bank 
by letter dated January 17/30, 1904, No. 1903, informed the 
National Bank of Commerce of the acceptance of the draft by 
Clarkson & Co. 

This draft was accompanied by the following documents 
and bill for 35,312 sacks of flour; the original and duplicate 
of the certificate of an insurance policy, and the original and 
duplicate of a bill of lading of the S. S. ‘“ITvades” the bank 
kept these documents in the safe-room until the firm of Clark- 
son & Co. should pay the draft for $36,194.80. 

At the maturity of the draft it was not paid by Clarkson 
& Co. either in full or in part. As the draft was not paid at 
maturity I sent it by order of the managers of the bank to the 
Port. Arthur Notary, Belinsky, directing him to present it to 
Clarkson & Co. for payment and in case of non-payment to 
protest the documents. 

In April and May, 1904, the war operations which began 
between Russia and Japan in January, 1904, still continued. 
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Port Arthur was declared to be in a state of siege. From 
January 27th, 1904 (old style), Port Arthur was blockaded 
from the sea and the Japanese periodically bombarded — the 
town also from the sea side. By land Port Arthur was cut 
off after April 21, 1904 (old style). And in this manner the 
communication with Port Arthnr was cut off after that tine. 


Clarkson & Co. was engaged as agents and comiissioners 
under their own risk and responsibility and were representa- 
tives of several firms and agents for several steamship conpa- 
nies. I do not know what connection there was in 1903 and 4 
between Clarkson & Co. and the Boston Steamship Co. and 
the Boston Towhoat Co., or either of them. 


In April, 1904, upon receipt of an inquiry from our branch 
in Shanghai I learned that Clarkson & Co. were the agents 
of the Boston Steamship Co. 

Interrogatory 23. State all that you know about the flour 
shipped per 8. S. “Hyades” to Clarkson & Co. against which 
the draft for $36,194.80 was drawn. 

Answer. Judging by bills of lading and information gath- 
ered, Clarkson & Co. ought to have received the flour which 
arrived on S. 8. “Hyades” and which was to come into their 
possession only upon payment of the draft for $386,194.80. 


Upon the capitulation of Port Arthur all books, papers 
and documents belonging to the bank at Port Arthur were 
confiscated by the Japanese. These books, papers and docu- 
ments were in the possession of the Japanese from December 
22 (old style), 1904, to March, 1906. They were received 
back from the Japanese in March, 1906, by Alexander Fried- 
berg, holding a power of attorney from the Russo-Chinese 
Bank. 


While the books, papers and effects were in the possession 
of the Japanese the bank had no access to them. 


They are now in the possession of the Board of the Russo- 
Chinese Bank at St. Petersburg. 


The difference between the Russian and American calen- 
dars in thirteen days. April 17, old style adopted by the Rus- 
sians, answers to April 30, adopted by the United States and 
England. 
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In 1908 and 1904, the laws of the Russian Empire were 
in force in Port Arthur. 

In 1904 a law was in force in Port Arthur by virtue whereof 
two days’ grace was allowed after date of maturity, besides 
Sundays and holidays. 


Interrogatory 33. If you have before you the books of the 
Russo-Chinese Bank at Port Arthur covering the time of 190-4 
and 1905, and containing entries referring to the transaction 
of the draft of the Centennial Mill Co. upon Clarkson & Co. 
for $36,194.80 about which you have already been interro- 
gated, please exhibit to the ofticer taking your deposition the 
entries in such books referring to said draft and have a copy 
of such entries in the Russian language together with a trans- 
lation thereof into English attached to your deposition. 


I identify and append hereto a copy of a letter from the 
National Bank of Commerce in which the documents for 
G$36,194.80 were received. This letter was received in the 
bank on January 9, 1904, through the Russian postoffice in 
Port Arthur. (See ante, page 34.) 

I produce here copy-books of the bank at Port Arthur eon- 
taining copies of letters and telegrams addressed and_ for- 
warded by said bank to the National Bank of Commerce of 
Seattle, and copy herewith letters as follows: 

(a) The letter of the Bank at Port Arthur to the Port 
Arthur Notary A. Belinsky, dated 19/IV, 1904, old style, with 
the request to present the draft for $36,194.80 for payment and 
to protest it in case of non-payment. 

Kextract from the book “Copying-book No. 16 Local biz 
from April 6 to July 15, 1904." Russo-Chinese Bank Port- 
Arthur Branch, page 116. 

No. 7889. Port Arthur. April 19, 1904. 
To the Notary Publie of the town of Port-Arthur, City. 


Sir: By the present we beg you to present for payinent 
and, in case of refusal, to protest the enclosed bills, viz. : 
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Order Bill No. Nanie of Name of Terms of Amount. 
No. drawer. drawee. bill. is. 
1 11364 Russo-Chinese 
Bank A. Mihailovsky. 19/1V 300. 
2 7646 J. Kayalov Tuu-Sun-Sian 
& Co. 587.52 
3 5908 Geo. Borman Co. Zazounov. 18/1V. 863.57 
4 7035 Centennial Mill Co. Clarkson 
& Co. V/V. TALGGS. 70 


Note.—At the day’s rate of exchange 198. G.$36194.80. 
Respectfully yours, 
RUSSO-CHINESE BANK. 
p. p. A. FRIEDBERG, 
p. p. A. OVSIANKIN. 


(b) Letter of the Bank at Port Arthur to the National 
Bank of Commerce of Seattle, May 13/26, 1904, with which 
the draft for $36,194.80 was returned with the act of protest 
for non-payment of the same. 

13/26 May 4. 
674 
NATIONAL BANK OF COMMERCE 
Seattle, Wash. 

Your rem’ce for coll. 11/XI1I-03 No. 1559/7035 G4#36194.80 
pr 17/1V-1904 D/P 
Dear Sirs, 

This had to be protested for non-payment and is herewith 
returned together with its deed of protest. WKindly acknowl- 
edge receipt & remit on our account to the First National Bank 
of your city. 

Rbs. 566.25 sundry ch'ges as per following description, thus 
obliging. 

Rbs. 271.50 3¢% comm. 

“ "184.25 protest 

a 2.— carriage fare 
“ —.50 postage 

“ 108.— Dbillstamp 


Rbs. 566.25 
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The reason of dishonor is that the goods have not been 
landed here. The shipping docts are being kept here pending 
receipt of your instructions. 

Yours faithfully 
RUSSO-CHINESE BANK. 
(Port Arthur Branch) 
A. D. MAMONOFEF 
p. p. A. FRIEDBERG. 
Enclosed :— 
one bill (first) 
one bill (second) 
one deed of protest. 

I knew A. Belinsky personally. He was Notary Public 
of Port Arthur. 

With reference to the payment into the Russo-Chinese Bank 
at Port Arthur for account of Clarkson & Co. of the sum of 
67,000 roubles on or about April 30th, 1904, 1 know that on 
the 17/30/1V/1904, the representative of Clarkson & Co. pre- 
sented for payment a check drawn by the trading firm Gins- 
burg & Co. No. 1156, for Rb]. 67.000.—, whieh was paid by 
the bank in Port Arthur; which is shown by the documents of 
the cash section of the bank and by the books of the bank for 
the year 1904, fol. 216 and 217. 

As shown by the eash-book of the Bank, the representative 
of Clarkson & Co. made on the same day the following pay- 
ments: 

I. Rbl. 8489.55. for payment of the draft of the National 
Bank of Commerce of Seattle, amount: G$41836—6% for 220 
days G$151.65—4287.65 at the rate of exchange of Rb]. 198.— 

I]. Rb. 83053-53. for payment of the draft of the National 
Bank of Commerce of Seattle, amount: G$16155.20—6% for 
200 days G$538.50—G$16693.70, at the rate of exchange of 
Rbl. 198.— 

TI. bi. 174.50.—the commission of the bank on the 
above drafts. 

IV. MRbl. 70.—telegraph expenses for the transfer of said 
drafts. 

V. Robi. 60.30.—stamp duty on same. 

VI. RbI. 1.00—postage on same. 
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VII. Rbi. 25151.12 were deposited on account No. 7 of 
correspondents “Loro” of the firm Clarkson & Co. 
At that time the value in G$67,000 roubles was $33,838.38. 


Besides the draft of G#36.194.80.— in the portfolio of the 
Port Arthur Bank, towards 17/30 April, 1904, were the fol- 
lowing drafts, drawn by the Centennial Mill on Clarkson & 
Co. and received for collection from the National Bank of 
Commerce of Seattle. 

I. Draft with enclosure of 1 bill of lading, 1 invoice and 
1 insurance policy, 90 days’ sight, amount G$4136.— received 
in letter, date 6/X. The Bank acknowledged receipt of these 
documents in letter date 8/21/X1/19038. Clarkson & Co. ae- 
eepted this draft on 27/10/X11/1908, term 27/11/1904 old 
style, and information thereof was sent to the National Bank 
of Commerce of Seattle on the same day. 

1I. Draft with enelosure of 1 bill of lading, 1 insurance 
policy and 2 certificates, 90 days’ sight, amonnt G$16,155.20 
reeeived with letter, dated 26/X/1908. 

The bank acknowledged receipt of these documents in let- 
ter dated 19/2/X11/1908. Clarkson & Co. accepted this draft 
on 8/21/X11/1903, term 8/21/111/1904 and information there- 
of was sent to the National Bank of Commerce of Seattle on 
the same day. 

Though both these drafts were not paid at maturity, the 
bank was deprived of the possibility of executing protest for 
non-payment by reason of the notary having left Port Arthur. 

Enclosed in the letter of the bank in Port Arthur, dated 
13/26/1V/1904, these drafts were returned to the National 
Bank of Commerce of Seattle, and the belonging documents 
were kept in the bank pending receipt of further instructions. 


Clarkson & Co. having paid these drafts on 17/30/1V 1904, 
the documents belonging to same were delivered to said firm and 
information was sent on the same day to the National Bank of 
Conunerce, of Seattle. G.$151.65.—accrued on draft of 
G.$4136.— for 220 days at the rate of 6%, and G.$538.50 on 
the draft of G$16,155.20 for 200 days at 6%. The amounts 
paid on the drafts and the interests were transferred by tele- 
graphie order, to the National Bank of Commerce, of Seattle, 


54 RUSSO-CHINESE BANK YS. 


through the board of the bank in St. Petersburg, in a bulk sum 
of GH20,981.35. 

Ill. Draft with enclosure of 1 bill of lading and 1 insur- 
ance policy, 90 days’ sight, amount G$23,468.40.— was received 
with letter dated 2/1/1904. The hank aeknowledged reception 
of these documents in a letter, dated 6/19/11/1904, and warned 
that it waives all responsibility as regards non-protest and non- 
payment owing to the state of siege being declared at Port 
Arthur. 

The draft not being accepted, protest was made on 23/V/1904 
and draft and protest sent by mail to the National Bank of 
Commerce of Seattle in letter, dated 7/20/V1/1904. The doc- 
uments, belonging to this draft, were sent to the Russo-Chinese 
Bank at San Francisco, on 14/27/V1/1906, with instruction 
to remit them to the National Bank of Commerce of Seattle 
only on payment by the same of the expenses of the protest 
of the draft and of the amounts with interest accrued on the 
unpaid drafts of G$36,194.80 and G$270. 

I do not know out of what funds Clarkson & Co. paid the 
drafts above mentioned for $4136 and $16,155.20, but I pre- 
snine that they were paid out of the 67,000 roubles received hy 
Clarkson & Co. on a check of Ginsburg & Co. 

In April and May, 1904, the Bills of Exchange Statute, Edi- 
tion of 1908, “General for the Whole Russian Empire,” was 
in force. 

Cross-examination. 

I practically kept all the books of the Russo-Chinese Bank 
at Port Arthur from January Ist, 1904, to Dec. 23d, the same 
year. 

Drafts drawn by the Centennial Mill Company upon Clark- 
son & Co, and sent to the Russo-Chinese Bank by the National 
Bank of Commerce of Seattle for collection, as well as all 
other drafts received were entered into the book called “Bills 
of Exchange received for Collection” in the following order. 

1. Date of reeeipt of draft. 

2. Number of entry. 

3. Number under whieh the draft has been dispatched. 
4, Date of letter accompanying the draft. 

5. From whom received, 


(ri 
ct 
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6. City wherefrom the draft has been dispatched. 
7. To whose order the draft was drawn. 

8. City on which the draft is drawn. 

9. Date of draft. 

10. Payee. 

11. Terms of draft. 

12. The remittents instruction. 

13. Draft’s amount. 

14. Draft’s amount in roubles. 

15. Column where the date of payment of the draft or its 
transfer to another town was entered. 

To drafts drawn by the Centennial Mill Co. in favor of the 
National Bank of Commerce and upon Clarkson & Co. docu- 
ments were attached consisting of bills of lading, bill, msur- 
ance policy or certificate of naval insurance. Such documents 
were attached to the draft for $36,194.80 as I have already 
stated in my answers to direct interrogatories. 

M. Chernin, according to the order established in the Bank, 
immediately submitted this draft to Clarkson & Co. for ac- 
ceptance. But they did not accept it immediately and did so 
on 17/30, January, 1904. The draft was accepted in the hank’s 
office in writing. 

I do not know when the flour on the “Hyades” arrived. I 
amin almost sure, however, that the “Hyades” arrived )efore 
17/30 January, the day of the draft’s acceptance. 

Nobody except Clarkson & Co. knew or could know the 
quantity of flour stored in their warehouses on the day when 
military operations began between Russia and Japan. 

The bill of lading with all the rest of the documents were 
to be delivered to Clarkson & Co. only upon the payment of 
the draft for $36,194.80. Neither I, nor the bank in Port 
Arthur made use of them, because we did not receive any flour 
at all. 

The bank did not receive the flour for storage and did not 
sell such flour either to the Russian Government or Ginsburg 
or anybody else. 

The documents attached to the draft were not surrendered 
to the agents of the steamship Co. They were kept by the 
bank during the whole time and are in the bank until now. 
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The bank never received any money from Ginsburg for the 
flour and never sold him such flour. Nor did it deliver flour 
to Ginsburg. The bank’s books show no entries concerning 
the sale of flour to Ginsburg. 

Regarding the receipt of 67,000 roubles from Clarkson & Co. 
on a check of Ginsburg, I don’t know whether this was really 
paid for the cargo of flour on the steamer “Hyades.” J have 
already attached to my deposition (see ante, page 21/22/23) 
the book entries and check and cash orders concerning that 
matter. 

As to the price of flour during the siege of Port Arthur, all 
I know is that it was somewhat higher than before the war. 
But in the Government warehouses there were large stores so 
there was no lack of it. The price of flour is unknown to me. 

The Russo-Chinese Bank did not control Clarkson & Co.'s 
storehouses. I personally have not once been either in Clark- 
son & Co.'s office nor in their storehouse. 

Several days after the first bombardment of Port Arthur by 
the Japanese, (i. e. February 27, 1904) Messrs. Davidson, man- 
ager of the firm, and Chekovich, assistant manager, left Port 
Arthur. The Bank obtained information that Davidson en- 
tered into an illegal agreement with Ginsburg & Co. for the 
sale to the latter of a cargo of flour belonging to Clarkson & 
Co. At this time the Court had already left Port Arthur. In 
compliance with Clarkson & Co.'s request at Vladivostok the 
hank concurred in the annulment of the business made by 
Davidson, but never took upon itself the managenient of the 
firm's affairs. After Davidson left a certain Newhard was 
appointed manager of the firm of Clarkson & Co. in Port Ar- 
thur. The latter had to leave Port Arthur in February and 
then Serokoozov took his place as representative of Clarkson 
& Co. and settled the matter with Ginsburg & Co. according 
to instructions received from Clarkson & Co. 

Cross-interrogatory 238. Could not the bank by the exercise 
of ordinary business prudence have realized for the flour sold 
to Ginsburg at least 100,000 roubles in the open market? 

Answer: As I have already answered the Port Arthur 
Branch had no participation whatever in the sale of flour. 

In May, 1904, the bank’s correspondence in foreign lan- 
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guages was entrusted to Ezio Sandri, at present employed in 
the service of the Shanghai brauch of the bank. 

1 do not recall that the Russo-Chinese Bank at Vladivostok 
telegraphed to the bank at Port Arthur on the 10th of May, 
1904, inquiring as to whether the drafts drawn by the Cen- 
tennial Mill Co. upon Clarkson & Co. had been paid.  Tele- 
graphic communication with Port Arthur was cut off on that 
date. No such telegram was ever sent. Nor did the Port Ar- 
thur branch wire that the draft for $386,194.80 was paid or 
anything to that effect. 

The account of the firm of Clarkson & Co. with the Port 
Arthur Branch from December, 1903 to December, 1904, (ex- 
cept for the month of June, 1904) showed a continual debit 
balance. 

Witness produces statement showing monthly balances as 
stated by the witness Friedberg. (See ante, page —.) 

I do not know from what sources Clarkson & Co. made pay- 
ments of money into the bank. 

The Port Arthur Branch received from the National Bank 
of Commerce of Seattle in a letter of October 26, 1903, a draft 
with documents, for $16,155.20 at 90 days’ sight, drawn by 
the Centennial Mill Co. on Clarkson & Co. with 6% per annum 
interest accrued since the date of the draft until date of receipt 
in Seattle of the amount thereof. The bank acknowledged the 
receipt of the draft by letter of December 19/ January 2, 1903. 
Clarkson & Co. accepted the draft and payment was due on 
March 8/21/1904. But it was effected only on April 17/30/ 
1904. On the same day the principal of the draft with ac- 
crued interest for 200 days at the rate of 6%, $538.50 as well 
as the sum due on another draft was transferred in a lump 
sum of $20,981.35 by telegraph through the Bank's Board on 
Landenburg, Thalmann & Co. New York. This draft was not 
protested at maturity, owing the absence of the Notary from 
Port Arthur at that time. 

I do not know when the cargo securing the draft for $16,- 
155.20 was received in Port Arthur or to whom it was sold; 
and there are no entries in the bank's books regarding the sale 
of such cargo. The bank did not sell it. The proceeds of 
such cargo or flour were not received by the Russo-Chinese 
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Bank or applied by the bank toward the reduction of indebted- 
ness of Clarkson & Co. to it. 

The indebtedness of Clarkson & Co. to the bank was secured 
by promissory notes, which were drawn and signed by the 
firm in due form. I have no copy of any of these notes. 

The documents accompanying these drafts were in the pos- 
session of the bank. Those securing the drafts for $16,155.20 
and $4136 were delivered to Clarkson & Co. upon payment of 
the amounts due thereon on April 17/30, 1904. 


Clarkson & Co. never applied to the bank in Port Arthur 
requesting that they be allowed to sell or dispose of the goods 
securing the above drafts. 

When they paid in money the bank had to follow their in- 
structions and without having the same it could not carry 
over the items of Clarkson & Co.'s accounts. Neither could 
the Bank give Clarkson & Co, directions as to the manner of 
disposing of their moneys. 

The bank did not in the early part of the year 1904 realize 
that Clarkson was insolvent nor did it appropriate to its own 
use the proceeds of flour securing the drafts it had for collec- 
tion for the National Bank of Commerce. Nor did it appro- 
priate such proceeds toward the reduction of the indebtedness 
of Clarkson & Co. to it. 

I do not know who were the agents at Port Arthur of the 
steamship companies issuing the bills of lading above re- 
ferred to. 

During the year 1903-04 Clarkson & Co. were the agents of 
the “Hyades” which arrived in January, 1904. The bank first 
ascertained that Clarkson & Co. were the agents of the steam- 
ship company at Port Arthur April 15/28, 1904, when H. F. 
Ostrander of the Centennial Mill Co. requested the Shanghai 
branch of the bank to wire Port Arthur asking the bank there 
to investigate whether Clarkson & Co. had sold without pay- 
ment the cargo securing the drafts drawn by the Centennial 
Co. This investigation proved that Clarkson & Co. were agents 
of the steamship company; and that they had unloaded the 
cargo on its arrival in Port Arthur. The Port Arthur branch 
wired immediately that the goods had been received by Clark- 
son & Co. and that they had sold the same. 
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The National Bank of Commerce was notified of the situa- 
tion in regard to these drafts by correspondence between it 
and the Shanghai branch of the bank in August, 1904, which 
correspondence is as follows: 


LETTER OF THE RUSSO-CHINESE BANK IN SHANGHAT 
DATED 5/VIII/04 TO THE NATIONAL BANK OF 
SEATTLE: 

RUSSO-CHINESE BANK. 
Per 8S. S. “Empress of China.” 
Shanghai, 5th August, 1904. 

a 9/2. 

The National Bank of Commerce, SEATTLE. 

Dear Sirs: Confirming our respects of 6th ultimo, we beg 
to refer to your following remittances all drawn on Messrs. 
Clarkson & Co. Port-Arthur, and sent by you direct to our 
Branch at that port for collection : 

Your No. 1412 for GS 4136.00 
as “ 1455 “ G$16155.20 
a “ 1559)“ ~<G$36194.80 
a “ 1690 “ G$23468.40 

We beg to hand you herewith: 

1. Copy of our telegram of 22d April to our Port-Arthur 
Branch. 

2. Copy of the cable reply dated 23d April (received here 
on Ist May) sent by our Port Arthur Branch. 

3. Copy of our telegram of 28 April to our Port Arthur 
Branch. 

4. Copy of the cable reply dated 29 April (received here 
on 1 May) sent by our Port Arthur Branch. 

These telegrams were interchanged while Mr. H. F. Ostran- 
der, Representative of the Centennial Mill Company, Seattle, 
(the drawer of the bills in question) was in Shanghai. 

5. Copy of letter No. 9/227 dated 16/29th April from our 
Port Arthur Branch. 

The above copies of correspondence we are sending you at 
the request of Mr. Ostrander. 

We have no further news from our Port Arthur Branch re- 
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garding these bills, communication with that port being at 
present interrupted. 
We are, dear Sirs, 
Yours faithfully, 
(Signed) J. C. BERGENDAHL, 
M. SPEELMAN. 
BANQUE RUSSO-CHINOISE. 


COPY OF A TELEGRAM DATED 22d APRIL 1904 SENT 
TO PORT ARTHUR BRANCH FROM SHANGHAI 
OFFICE. 


Representative 

Centennial Mill Company 
Seattle 

Requests us to enquire of you 
What 

Drafts on 

Clarkson & Co. Port-Arthur 
Unpaid 


Telegraph total amount. 


COPY OF A TELEGRAM DATED 28th APRIL SENT TO 
PORT ARTHUR BRANCH FROM SHANGHAI OF- 
FICE. 


Following is strictly private 
Referring to our telegram of 22nd April 1904 
Representative 

Hears 

Clarkson & Co. Port Arthur 
Have sold 

Goods 

Without 

Paying 

Find out the truth of 

This report 

Telegraph the result. 
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COPY OF A TELEGRAM DATED 29th APRIL 1904, Rk- 
CEIVED BY SHANGHAI OFFICE ON Ist MAY 1904 
FROM PORT ARTHUR. 


Referring to your telegram of 28th April 1904. 
All documents are in our hand 
Gold Dollars 23,468.40 
Payment refused because 
Goods are not landed 
Remaining 

Bills 

Goods are in the hand of 
Clarkson & Co. Port Arthur 
They have sold 

Payment is promised shortly. 


Port Arthur, 16/29th April, 1904. 
No. 9/227. 
RUSSO-CHINESE BANK, 
Shanghai. 


Nat. Bank of Comm. Seattle rem’ces for coll. (No. 1412/6488, 
1455/6500, 1598/7035, 1690/7392) 


Dear Sirs: 


In reply to your telegram of the 15/28-IV-1904 reading 
“Ref. to your telegram 9/22-I1V-04 Representative (Centen. 
Mill Co.) he fears Clarkson & Co. Port Arthur have sold goods 
without paying. Find out the trust of this report telegraph 
result”’ 

We wired you to-day as per copy enclosed, contents of which 
we hereby confirm. 

You will learn from said telegram that all shipping docu- 
ments, relative to the 4 bills in question are in our hands. The 
docts cover the following merchandise: 


Bill No. 1412/6386 G% 4136.—accepted pr. 27/2/04 4000 sacks 
“Russo-Chinese” flour ex Pleiader, Seattle 5/X/03. 

Bill No. 1455/6500 G$16155.20 accepted pr 8/3/04 1000 sacks 
“Bluestem” flour 14688 sacks “Russo-Chinese” flour ex 
“Tremont” Seattle 25/X/03. 
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Bill No. 1559/7035 G$36194.80 accepted pr. 17/1V/04 35312 
sacks “Russo-Chinese” flour ex “Hyades” Seattle 9/XIT- 
1903. 

Bill No. 1690/7392 G$23468.40 at 90 d/s D/P unaccepted 
22896 sacks “Russo-Chinoise” flour ex “Pleaiader” 2/1/03. 
The flour relative to the first three bills is in the hands of 

Clarkson & Co. and has been sold by them. They promised 

to take up the bills as soon as they get the money of their sale, 

while acceptance and payment of bill No. 1690/7392 is refused 
on account of the 22896 sacks flour having not been landed 
here. 

Bills No. 1412/6386 & No. 1455/6500 could not be pro- 
tested owing to the absence of the notary public at that time, 
and have been returned to the National Bank of Commerce of 
Seattle. The relative documents however are still in our hands. 
Bill No. 1559/7035 is due to-morrow and shall be protested 
if not paid. 

The fact that Clarkson & Co. got into possession of the 
goods though the BL are in our hands is due to their being 
the agents for the steamers carrying same, and could in no 
way to impeded by us. 

Yours faithfully, 
RUSSO-CHINESE BANK. 
(Port Arthur Branch) 

(Signed ) P, P. OWLNASEKINE. 

P, P. FRIEDBERG. 
17/30-TV-1904. 

P. S. Bill No. 1412/6386 G$4,136.00 and No. 1455/6500 
G$16,155.20 have been paid today. 


(Signed) FRIEDBERG. 
COPY OF LETTER RECEIVED FROM H. F. OSTRANDER, 
SEATTLE. 


Seattle, July Sth, 1904. 
The Managers, 
Russo-Chinese Bank, 
Shanghai, China. 
Dear Sirs, 
You will doubtless recall the writer’s conversation early 
in May last with one of your good selves and you Mr. Speel- 
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man at which time you promised to send to the National Bank 
of Commerce this city, copy of letter you had just received 
from your Port Arthur branch giving full particulars as to 
the status of certain drafts drawn by the Centennial Mill Co, 
on Messrs. Clarkson & Co. Port Arthur, and forwarded by the 
National Bank of Commerce to your Branch therefor collec- 
tion. 

As this letter has not been received I should be greatly 
obliged if you would make inquiries concerning it and for the 
despatch of a copy thereof to the Bank here in case the letter 
was forwarded in due course. 

Thanking you, I am 
Very truly yours, 
(Signed ) 


Shanghai, 6th August 1904. 
H. F. Ostrander, Esq. 
Centennial Mill Company, Seattle. 
Dear Sir, 

We beg to acknowledge receipt of your favor of the 8th 
ultimo, contents of which have been noted. 

As requested, we are forwarding to-day to the National 
Bank of Commerce, Seattle, copies of telegrams that were ex- 
changed, during your stay in Shanghai, between Port Arthur 
Branch and ourselves re. certain bills on Clarkson & Co. Port 
Arthur, as well as copies of the letter in question from our 
Port Arthur Branch No. 9/227 of 16/29th April 1904, and 
trust same will enable the Bank to find out how they stand 
with reference to these bills. 

We are, dear Sir, 

Yours faithfully, 
RUSSO-CHINESE BANK, 
; (Signed) BERGENDAHL. 
SPEELMAN. 


As I remember, the first draft for $52,925. drawn by the 
Centennial Mill Co. on Clarkson & Co. at Port Arthur was 
received by the Port Arthur Bank from the National Bank 
of Commerce in April, 1902. 
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Yes, the instruction of the National Bank of Commerce 
was to the effect that the drafts drawn on Clarkson & Co. were 
to be accepted by Clarkson & Co., and that it was to hold the 
documents, bills of lading, etc., securing the drafts and not 
deliver them to Clarkson & Co. until they were paid. But it 
did not concern itself with the goods mentioned in those docu- 
ments. And did not deliver or permit Clarkson & Co. to take 
possession of it. Clarkson & Co. appropriated the flonr them- 
selves on their own risk and responsibility. 


It was not the business of the bank to look after the goods 
and in fact, it did not know in what manner Clarkson & Co. 
made operations on these drafts. 

Only the consignor is mentioned in the bill of lading ac- 
companying the draft for $36,194.80. The consignee is not 
mentioned. This bill of lading was provided only by the in- 
scription of the firm Centennial Mill Co. There are no other 
endorsements, 

No, the hank had no legal right to take into its possession 
or control the flour covered by such bills of lading without 
having instructions to that effect from the National Bank of 
Commerce. 

In December, 1908, the Port Arthur Branch of the Russo- 
Chinese Bank opened to Clarkson & Co. a eredit up to 50,000 
roubles, covered by bills of exchange drawn by Clarkson & 
Co., in Port Arthur on the same firm in Vladivostok, payable 
2000 roubles January 15/28 and 3000 roubles on the 15/28 
of each month thereafter. Clarkson & Co. had no right to 
exceed the credit opened to them, and there existed no agree- 
ment between them and the bank in virtue whereof they could 
dispose of the cargo mentioned in the docuinents kept by the 
bank. 

Clarkson & Co. paid the bank at Port Arthur no money 
between March 26th and April 1st, old style, 1904. 

Yes, the bank has records showing that it notified the Na- 
tional Bank of Commerce of the nonpayment of the drafts for 
$4136 and $16,155.20 on April 18/26, 1904. This was done 
by letter. (See ante, page 31.) 

The drafts for $4186 and $16,155.20 could not be protested 
owing to the absence of the notary from Port Arthur at the 
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time when they were due, and they were returned to the Na- 
tional Bank of Commerce in the letter above mentioned, to- 
gether with two copies of a certificate of the absence of the 
Notary from Port Arthur. 

The draft for $36,194.80 was protested and returned to 
the National Bank of Commerce together with the protest in 
letter dated May 138, 26, 1904. The draft for $36,194.80 ° to- 
gether with the deed of protest was received from the Notary 
in Port Arthur at the time when connnunication with Port 
Arthur was cut off from the shore as well as from the seaside. 

The amounts paid on the drafts for $4136 and $16,155.20 
were remitted by the Port Arthur Branch by telegraph on 
April 17/30, 1904. 

The bank did not prier to the sale of flour to Ginsburg ad- 
vance to Clarkson & Co. money with which the drafts for 
$4136 and $16,155.20 were paid. Nor did it out of the proceeds 
of the sale of the flour shipped on the ‘“Hyades” reimburse it- 
self for the money thus advanced. 


I know the date at which the Japanese Government re- 
turned to the Russo-Chinese Bank the papers and effects of 
the Bank that were captured at the time Port Arthur fell be- 
cause as soon as permission from the Japanese Government 
had been received the representative of the bank Mr. A. Iried- 
berg left for Port Arthur in February, 1905, to solicit of the 
Japanese authorities that books papers and values belonging 
to the Russo-Chinese Bank be returned. The same were re- 
turned mm March, 1906. 

Tn my capacity as officer of the bank in 1904 and through 
being present at the time when the Japanese military anthori- 
ties oceupied the bank's building and confiscated whatever it 
contained and having given explanation to the Japanese au- 
thorities I know what books, documents, ete., were confiscated 
by the Japanese. And after receipt of the same in St. Peters- 
burg I personally set them to rights, Upon examination all 
that had been confiscated in the bank's building in Port Arthur 
were returned. 

Tam not a lawyer by profession. 

I know what official appointment A. Belinsky held by virtue 
of the office, though I have never seen his official appointment. 
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Thereupon the plaintiff read in evidence the deposition of 
Paul Bock, taken and certified before the Honorable James 
W. Ragsdale, United States Consul at St. Petersburg, Russia, 
and certified by him in his official capacity. The deposition of 
PAUL BOCK, a witness on behalf of the plaintiff, was as 
follows: 

Deposition of Paul Bock, on Behalf of Plaintiff. 


My name is Paul Bock; I am forty-six years old. I reside 
at St. Petersburg and am manager of the Russo-Chinese Bank 
at St. Petersburg. I have been in that employment sinee the 
year 1896. 

The head office of the Russo-Chinese Bank at St. Peters- 
burg had in 1894 between 45 and 50 different branches located 
at various points in Russia and Siberia, Paris, San Fran- 
cisco, and Calcutta and had agencies at London, New York, 
Bombay and Chefoo. 

Interrogatory 5. State what you know as an ‘fficer of the 
Russo-Chinese bank of the transaction concerning a certain 
draft for $36,194.80 drawn by the Centennial Mill Company 
upon Clarkson & Co. of Port Arthur and transmitted to the 
Port Arthur Branch of the Russo-Chinese Bank. 

Answer. On April 9/22, 1904, the National Bank of Com- 
merce enquired by wire about the fate of their remittance on 
Port Arthur and on April 17/30, on receipt of the telegraphic 
reply from Port Arthur the bank at St. Petersburg wired to 
the National Bank of Commerce that the same had not been 
paid by Clarkson & Co. but the latter promised to pay shortly. 
This telegram was confirmed by letter. 

Later the National Bank of Commerce claimed that the 
draft for $36,194.80 had been paid by Clarkson & Co. to which 
the bank at St. Petersburg replied by letter to the effeet that 
by reason of the interruption of communication with Port 
Arthur it was impossible to trace the matter at that time. 
The National Bank of Commerce continued to insist that 
either the money or documents in duplicate be returned to it 
immediately. After considerable correspondence and on the 
27th October/9th November, 1904, the Russo-Chinese Bank in 
order to discontinue the disagreeable incident decided to remit 
and did remit the sum claimed by the National Bank of Com- 


od 
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merce, conditionally by letter. The sum remitted was $36,- 
013.70. 

Upon receipt of the draft for $86,013.70 and about De- 
cember 16/29, 1904, the National Bank of Commerce claimed 
interest on the draft and the same was remitted in a sum of 
52,298.49, which sum included $181.10 charges, theretofore re- 
tained. 

In June, 1906, when the books and documents of the Port 
Arthur branch were received in St. Petersburg, I examined 
the books and finding that they did not show that the draft 
for $36,194.80 had been paid by Clarkson & Co. but on the con- 
trary had been protested for nonpayment and the draft with 
the deed of protest mailed to the National Bank of Commerce 
and that the documents attached to the draft were among the 
documents of the Port Arthur branch recovered from the Japa- 
nese, for the Bank I made demand upon the National Bank 
of Commerce to refund the amount of the two remittances 
before mentioned with accrued interest. 

On <April 9/22, 1904, the St. Petersburg bank received a 
telegram from the National Bank of Commerce in regard to 
its draft. This telegram is produced and attached to my dep- 
osition, being in cipher with the translation. 

The bank at St. Petersburg wired at once to Port Arthur 
for information and on receipt of the reply telegraphed to the 
National Bank of Commerce on 17/30 April, as follows: 

“As far as we can judge Clarkson financial standing there 
is no change Bills Port Arthur No. 1588, No. 1690 payment 
refused Goods have not yet arrived Remaining bills Port Ar- 
thur Clarkson promises to pay shortly.” 

This telegram as well as the letter previously referred to 
were confirmed by letters mailed to the National Bank of 
Commerce, copies of which letters are hereto appended. 

Although there was war between Russia and Japan at the 
time of the receipt of our first information from the National 
Bank of Commerce, and Port Arthur was blockaded by the 
Japanese navy, the Port Arthur branch of the Russo-Chinese 
Bank continued to work as before. This state of affairs con- 
tinued until the capitulation of Port Arthur which took place 
December 20th, 1904/January 5th, 1905. A few days later 
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the Japanese military authorities took possession of the Russo- 
Chinese Bank at Port Arthur and confiscated all books and 
documents of the bank. The books and documents were recov- 
ered from the Japanese authorities in Mareh, 1906, and are in 
the oftice of the bank at St. Petersburg. 


Charles Richter and Alexander Friedherg were officers of 
the Russo-Chinese Bank at Port Arthur, holding power of at- 
torney. Alexander Drozdov was an employee of the bills de- 
partment of that bank. 


The bank at St. Petersburg did have correspondence with 
the National Bank of Commerce of Seattle in regard to the 
draft transaction and [ annex herewith its files for the years 
1904-5-6 containing all the letters and telegrams received by 
the Russo-Chinese Bank at St. Petersburg from the National 
Bank of Commerce of Seattle and the copies of the replies, 
taken from the letter copying-books into which the  Russo- 
Chinese Bank copied the letters and telegrams it sent to the 
National Bank of Commerce concerning said draft. 


As I said before on October 27/November 9, 1904, the 
Russo-Chinese Bank at St. Petersburg mailed a check on 
Messrs. Ladenbure, Thalmann & Co. New York, for 436,013.70 
to the National Bank of Commerce with letter of that date and 
later on, receiving a further demand of the National Bank of 
Commerce for interest and a refund of charges the bank 
mailed another check for $2,298.49, Dec. 16/29, 1904, with 
letter of that date. 


I have examined the books and records of the bank at Port 
Arthur. 


The National Bank of Commerce of Seattle has not repaid 
the Russo-Chinese Bank the suns of money above mentioned, 
as paid on account of the draft for $36,194.80 with aecrued 
interest thereof or any part thereof. 


I annex copy of the letter of the Port Arthur Branch of 
the Russo-Chinese Bank, date 18/26 May, 1904, addressed to 
the National Bank of Commerce of Seattle, certified by the 
Consul General of the United States of America at St. Peters- 
burg, on January 1ith, 1907, as follows: 
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Copy. 
S74. 13/26 May 4. 

National Bank of Commerce, Seattle, Wash. 

Your remi'ce for coll. 11/N1]I—03 #1559/7035 G$36194.80 
pr 17/1V—1904 D/P On Clarkson & Co, Port Arthur. 

Dear Sirs, 

This had to be protested for non-payment and is herewith 
returned together with its deed of protest. WKindly acknowl- 
edge receipt and remit on our account to the First National 
Bank of your city. 

Rbs. 566.25 sundry ch’ges as per following description, thus 
obliging. 
Rbs. 271.50 3/8% comm. 
“ 184.25 protest 
ie 2.— Carriage fare 
“«  —.50 postage 
“ 108.— billstamp. 


Rbs. 566.25. 

The reason of this dishonor is that the goods have not been 
landed here. The shipping docts are being kept here pending 
receipt of your instructions. 

Yours faithfully, 
RUSSO-CHINESE BANK, 
(Port-Arthur Braneh). 
(Signed) A. D. MAMONOFF, 
Enclosed : p. p. FRIEDBENRG.,. 
one bill (first) 
one bill (second) 
one deed of protest. 
CONSULATE-GENERAL OF THE UNITED STATES OF 
AMERICA. 
St. Petersburg, Russia. 

i Ethelbert Watts, Consul-General of the United States 
of America within and for the City and Empire aforesaid, do 
hereby certify that I have compared the above with the text 
on Page 306 of the Press-copy Book #15 of the Russo-Chinese 
Bank of the Port-Arthur Branch and have found the above to 
be a true and verbatim copy of the same. 
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In witness whereof I have hereunto set my hand and af- 
fixed the seal of this Consulate-General this 11th day of Jan- 
Harye ae WD. LO0G 

(Seal) AMERICAN CONSULATE-GENERAL 

St. Petersburg, Russia. 
ETHELBERT WATTS, 
jah OF Consul-General. 
(Stamp:) American 
Consular Service 

$2 

Fee Stamps 

11/1/07. 


CROSS-EXAMINATION, 


During the period of time between December Ist, 1903, and 
August Ist, 1904, I was in St. Petersburg. St. Petersburg was 
my station. 

My knowledge of the transactions between the Russo-Chi- 
nese Bank at Port Arthur and the National Bank of Com- 
merce relating to the drafts for $4136 and $16,155.20 and 
$36,194.80 drawn by the Centennial Mill Co. in favor of the 
National Bank of Commerce upon Clarkson & Co. at Port 
Arthur is acquired from an examination of the books and 
records of the Bank; not from personal knowledge. 

And thereupon the letters and telegrams attached to the 
deposition of the witness Paul Bock were read to the jury as 
follows: 

Seattle, Wash., Mar. 15, ’04. 
The Manager 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir: 

We are in receipt of your favor of February 25th, enclosing 
your draft on San Francisco for Roubles 8,465.12 for which 
accept thanks. 

In advising you your Vladivostok Branch probably failed 
to request that you remit us in New York funds, San Fran- 
cisco not being a par point, exchange being at a discount of 
from G $1.00 to G $1.25 per M. 
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Hereafter should any further transfers be made from 
either Port Arthur or Vladivostok for our account through 
your good selves, would respectfully request that you send us 
New York funds. 

Very respectfully yours, 
R. R. SPENCER. 


THE NATIONAL BANK OF COMMERCE. 
Seattle, Wash., Apr. 21, ‘O04. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir: 

I cabled you to-day as per enclosed confirmation. We are 
carrying for our various customers Bills, a list of which is 
enclosed herein, showing approximate maturity and amonuts. 

Since trouble commenced in the Far East, Port Arthur 
has been cabling ns remittances throngh you, not trusting to 
the mails. If that is still their policy some of the items are 
considerably past due. 

We received a rather disquieting advice to-day, that Clark- 
son or his Agent, had become possessed of the flour and dis- 
posed of it, not accounting for the proceeds. Of course we 
do not know that this is true, but the fact that we have re- 
ceived no remittances of late would indicate that something 
is wrong. 

All of the items are in the hands of your two Branch Of- 
ces. We have received no advice from them, telegraphic or 
otherwise, in regard to the past due items. If the reports are 
true, we do not understand why your Offices did not notify 
us on the Maturity of the drafts. 

Will you kindly use your facilities for ascertaining the 
exact conditions, and if the draft for G$16,155. accepted to 
mature March 8th, was not paid, why we were not advised of 
the fact promptly. 

We have had a great deal of trouble with your Port Arthur 
Office. They have held non-interest bearing drafts as long as 
sixty days without procuring acceptance, or advising us of 
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their dishonor, and then have cabled us the fact that acceptance 
was refused at our expense. 

We attempted to cable Port Arthur, but the Companies 
here advise us that the line is closed to mercantile use. 

When you have completed the transaction, if you will ad- 
vise us as to the amount of expense incurred for telegrams, 
etc., will remit your San Francisco or New York Office as 
you may request. Please see that we are protected in the 
premises in the usual commercial custom. 

Very respectfully, 
R. R. SPENCER. 


PORT ARTHUR. 


Date of Drawer. Drawee. Term. Amount. Accepted to 
Draft. Mature. 
Oct. 6/03 Centennial Mill Co. Clarkson & Co. 90 d/s G$4,136.00 Feb, 27/04 
Oct. 26/03 a8 ke ts 90 d/s 16,155.20 Mar, 8/04 
Dec. 11/03 Sprague Roller Mills at 90 d/s 1,100.00 Apr. 17/04 
Dee. 11/03 Centennial Mill Co. ae 90 d/s 36,194.80 apr. 17/04 
Dec. 31/08 Sprague Roller Millis we 90 d/s 1,100.00 No notice of 

acceptance. 

Dec. 10/08 Armour & Company G. S. Zozounoff 30 d/s 270. as 
Dee. 31/04 M. J. Connell Economical Arm of 

the Military & 

Police 30 d/s 269.60 
Jan. 2/04 Centennial Mill Co. Clarkson & Co. $0 d/s 23,468.40 ae 
Jan. 5/04 Borden's Con. Milk Co. G. 8S. Zozounoftf 30 d/s 375. ae 
Jan. 5/04 BY oe = 30 d/s 375, #e 
Jan, 25/04 Armour & Company ae 30 d/s 270.00 ae 
Feb. 8/04 ae Peteritz Bros. 30 d/s 283.10 a 

VLADIVOSTOK, 

Dec. 11/03 Centennial Miil Co. Dong Shun 60 d/s 4,175.16 
Dec. 11/03 a La ie 90 d/s 4,196.09 
St. Petersburg 10/23 April 1904 


National Bank of Commerce, Seattle. 
Gentlemen :— 


We beg to acknowledge receipt of your cable of the 22nd. 
inst. worded as follows: 


“Certain unfavorable reports are being circulated with re- 
gard to Clarkson, Port Arthur. Ascertain why has not remit- 
tance been sent us by Sinorusse. Where are the bills of lad- 
ing? Bills amount to Port Arthur  $82,000.—Vladivostok 
$8,000.— Telegraph as soon as possible cannot communicate 
with because telegraph line is broken, will be responsible for 
the expense.” 


We have at once wired your enquiry to our Port Arthur 
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and Vladivostok Branches and we shall not fail to pass on to 
you their answers, when received. 
We remian, gentlemen, 
Yours faithfully, 
RUSSO-CHINESE BANK. 


St. Petersburg 19/2nd. May 1904 
National Bank of Commerce, Seattle. 

Gentlemen :— 

With reference to your enquiry by cable of 22nd. April ult. 
we have cabled you on 17/30 April as follows: 

“As far as we can judge Clarkson financial standing there 
is no change Dill Port Arthur No. 1588 No. 1690 payment 
refused goods have not yet arrived remaining bills Port Ar- 
thur Clarkson promise to pay shortly Sinorusse Vladivostok 
can find no trace of matter mentioned in your telegram tele- 
graph us when did you send documents” 
which we confirm. 

We are now awaiting your answer by telegram and remain, 
Gentlemen, 

Yours faithfully, 


RUSSO-CHINESE BANK. 


21/4th. May 1904. 
The National Bank of Commerce, 
Seattle, Wash. 
Your remittance for collection 11/1—1904 
No. 1601/7378 G$375.—on G. 8. Sozounoff, Port Arthur 
No. 1607/7379 G&375.—on G. S. Sozounoff, Port Arthur 
Dear Sirs :— 

Please note that at the request of our Shanghai Branch 
who wrote us as follows :— 

“No. 9/79...The Representative of Bordens Condensed Milk 
Co. New York called upon us with reference to 2 drafts for 
G$375.—each on G. S. Zozounoff, P/Arthur, against 100 c¢ 
each of condensed milk which should have been received from 
you through the National Bank of Commerce, Seattle. He 
informs us that these goods are in Shanghai and asks that 
you should send us the relative drafts and documents and he 
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will pay them here and take delivery of the cargo; he says 
such an arrangement has been made with your good selves 
in case of trouble . . .” we have sent them the above two 
bills and documents to be collected at Shanghai, and instructed 
them to remit you a draft on New York in cover of proceeds. 

Trusting that you will find this to be in order, we remain, 
dear sirs, 

Yours faithfully, 
TC. B. 
PORT ARTHUR BRANCH. 


St. Petersburg 22/5th. May 1904. 


The National Bank of Commerce, 
Seattle, Wash. 
Registered. 
Gentlemen : 
By telegraphic order from our Vladivostok Branch, we are 
to remit you: 
Rs. 8,500,—less 
Rs. 31.88 commission 34% 
. 34.88“  3.—cost of Vladivostok’s wire. 


Rs. 8,465.12 at exch. 196 $4,318.94 which please find herewith 
in a cheque on New York 2208. 
Kindly acknowledge receipt of same and oblige, 
Yours faithfully, 
RUSSO-CHINESE BANK. 


St. Petersburg. 28/11th. May 1904 
The National Bank of Commerce, 

Seattle, Wash. 
Gentlemen: 

We acknowledge receipt of your letter of the 21st April 
enclosing a list of your remittances to our Port Arthur and 
Vladivostok Branches. 

You will have received in the meantime our wire of the 
17/30th April in answer to your cable to us dated April 22nd. 
However, we shall write to our Port Arthur Branch, request- 
ing from them a detailed answer to your enquiry. 
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We beg to point out that you above-said cable mentioned a 
remittance to our Vladivostok Branch of $8,000.—o/Clark- 
son & Co. which remittance our Branch informed us they 
could not trace (as we wired you on the 17/30th April). But 
we find from your lst that you remitted to Vladivostok on 
the 27/11th December: 


$4,175.16 0/Don Shun 

$4,196.09 
Would not the cheque for Rs. 8,500 ($4,318.94) that we re- 
mitted you the 22/5th. inst. be in payment of part of those 
drafts? The cost of our telegrams to Port and Vladivostok, 
of our Branches answers, and of our cable to you dated 
17/380th. March amounts to: 
Rs. 54.50 at 196. 
$27.80 which please remit for our account to Messrs. Laden- 
burg, Thalmann & Co., New York. 

We remain, Gentlemen, 

RUSSO-CHINESE BANK, 


NATIONAL BANK OF COMMERCE. 
Seattle, Wash., May 238, 1904. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir: 

We beg to acknowledge receipt of your favor of May 5th. 
enclosing New York draft for G$4,188.94, cabled you from 
your Vladivostok Branch for our credit. 

Very respectfully, 
R. R. SPENCER. 


St. Petersburg, 12/25 June, 1904. 
The National Bank of Commerce, 
Seattle, Wash. 
Registered. 
Dear Sirs: 
By telegraphic order from our Vladivostok Branch, we 

are to remit you: 

rs. 8,500.—less 
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Rs. 31.88 commission 3% 
34.88 on Cost of Vlad‘yostok’s wire 


Rs. 8.465.12 at exch. 196 
U. S. $4,818.94 which please find herewith in a cheque on 
New York No. 2283. 
Kindly acknowledge receipt of same and oblige, dear sirs, 
Yours faithfully, 
RUSSO-CHINESE BANK. 


13/26 May 1904 
The National Bank of Commerce, 
Seattle, Wash. 


Your remittance for Coll. II/XIJ—03 
No. 1559/7035 G$36194.80 pr 17/IV—1904 
D/P on Clarkson & Co. Port Arthur. 
Dear Sirs: 

This had to be protested for non-payment and is herewith 
returned together with its deed of protest. Kindly acknowl- 
edge receipt and remit on our account to the First National 
Bank of your City 

Rbs. 566.25 Sundry charges as per following description, 
thus obliging 

Rbs. 271.50 36% comm. 
184.25 protest 
2.— carriage fare 
.o0 postage 
108.— 


Rbs. 566.25 
the reason of dishonor is that the goods have not been landed 
here. The shipping docts are being kept here pending receipt 
of your instructions. 
Yours faithfully, 
Rk. Cc. B. PORT ARTHUR BRANCH 
enclosed one bill (first) 


“« «(second ) 
“deed of protest 


~)] 
=~] 
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7/20th. June 1904 
The National Bank of Commerce, 
Seattle, Wash. 
Your remittances for collection sent us on the 
10/X 11/03 No. 1554/7052 G$270.—at 30 d/s D/P on G. S. 


Zozounolt 

81/XI11/03 No. 1558/7396 G$1100.— at 90 d/s D/P on Clark- 
son & Co 

31/X11/03 No. 1587/7397 G$269.60 at 30 d/s on Sec. Eeom. 
des Offi 


2/1/04 No. 1590/7392 G$23468.40 “ 90 d/s D/P on Clarkson 
& Co. 


Dear Sirs :— 


These had to be protested for non-acceptance and are here- 
with returned. WKindly acknowledge receipt, and remit on our 
account to Messrs. Ladenburg Thalmann & Co. New York 
Rs. 410.04 Sundry charges as per following description, thus 
obliging 


on bill No. 1554 No. 1588 No. 1587 No. 1690 
comm. 34% .......... 2.01 onli a 174.26 
(OC ans 6. 11.05 5.95 121.05 
POMIISPAT P) .....-c0----22- 85 3.30 0 70.50 
postage .............. 00 50 50 50 
carriage fare for 

all four bills...... 2.— 

9.36 2502 9.35 366.31 2.— 


The shipping documents are kept here pending receipt of 
your instructions. 
Yours faithfully 


Rk. C. B. PORT ARTHUR BRANCH 
Enclosed 


4 bills 
4 deeds of protest 
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NATIONAL BANK OF COMMERCE 
Scattle, Wash. July 7, *O4. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir :— 

We now have the following drafts in the hands of your 
Port Arthur Agency, besides several small ones on other Par- 
ties which are past due and unpaid. 

Mr. Clarkson advises the drawers of these drafts that all 
were paid before maturity. Can you trace this matter for us? 
The particulars of the larger drafts in question are as follows: 

Dee 11 °03 d/s Clarkson & Co. G$36,194.80 

Dee. 31°03 90 d/s Clarkson & Co. G$1,100.00 

Jan 2704 d/s Clarkson & Co. G$23,468.0-4 
There is thus outstanding and past due over G$60,000.— of 
this paper. 

We dislike to trouble you in the premises, but all letters 
addressed by us to Port Arthur are returned. 

Very respectfully, 


St. Petersburg 10/23d July 1904 
The National Bank of Commerce, 

Seattle, Wash. 
Dear Sirs :— 

We have duly received your favor of the 7th July which 
had our best attention. 

We are unable for the present to correspond with Port 
Arthur and are not in a position to trace the matter you refer 
to. As soon as we find it possible to investigate that subject, 
we shall not fail to revert to it. 

We remain, dear sirs, 

Yours truly, 
RUSSO-CHINESE BANK. 


THE NATIONAL BANK OF COMMERCE ~~ 
Seattle, Wash., July 12, 1904 
The Manager, 
Russo-Chinese Bank 
St. Petersburg, Russia. 
Dear Sir:—We are in receipt of your favor of June 25th, 
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enclosing New York draft for G4,138.94 in payment of a 
draft for 8,500 roubles sent your Vladivostok Office. 
Very respectfully yours 
R. R. SPENCER 


THE NATIONAL BANK OF COMMERCE 
Seattle, Wash. Aug 4, 1904 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir :— 

We are still without any returns from the 90 days sight 
draft, dated December 11th, 1903, drawn on Clarkson & Co, 
for G$36,194.80 and sent to your Port Arthur Office. Soime- 
time since we sent you a list of drafts on various parties long 
since overdue, from which we have received no returns. 

Mr. Thompson, president of the Centennial Mill, has writ- 
ten Mr. Clarkson in regard to his drafts and I now have be- 
fore me four letters from Mr. Clarkson complaining of Mr. 
Thompson's letters, and asserting that all of his drafts were 
paid in to your Port Arthur office one before maturity. The 
particular one in question, six days prior thereto. I quote 
from his letters which are very long and circumstantial as 
follows: 

Under date of May 10, he writes: 

“In regard to our drafts will say, that we have paid every 
one of your drafts promptly. In fact the last one calling for 
Rbls. 74,000 for flour ex ‘Hyades’ (the one in question) was 
paid some six days before it came due. <At our request the 
Russian Chinese Bank here telegraphed to their branch in Port 
Arthur and among other things the Port Arthur bank notified 
the Bank here that they had received money on our account 
and had applied it to take up your draft for the Hyades flour.” 

And again having reference to the same draft and under 
date of June 15th. Mr. Clarkson writes: 

“In regard to the last draft which amounted to some Rs. 
74,000 covering Hyades flour will say, we have telegraphic 
advice from bank at Port Arthur that this was also paid.” 

From the above statements there is evidently something 
wrong somewhere. Either Mr. Clarkson is not stating facts 
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or your Port Arthur office has retained funds belonging to 
this institution. 

We respectfully request that ,ou instruct your office at 
Port Arthur or Harbin to immediately do one of two things, 
remit us the amount of the draft plus interest to estimated 
date of return of funds here or return us the bills of lading 
and drafts in duplicate with the statement of your Manager 
that Mr. Clarkson has not paid them as stated by him. In 
the latter event we should like to know what disposition has 
been made of the flour. We would also request that you in- 
struct them to report on all other of our drafts in their hands 
and for which payment has not been made to us. 

In conclusion we desire to state further in regard to your 
Port Arthur Branch that we have done a great deal of busi- 
ness with them prior to the outbreak of hostilities. That in 
thirty-three years of banking experience the writer has never 
had as much trouble as with transactions through this agency. 
They have repeatedly retained drafts in their possession 
which did not draw interest from two to three months with- 
out securing acceptance or protesting and returning drafts, 
simply favoring their customers at our expense. This has 
also happened at your Vladivostok Agency. In remitting us 
they almost invariably remitted short, sometimes as much as 
thirty days interest. 

I finally wrote them that conditions were unbearable and 
as we were compelled to send them the items, there being no 
other Bank there, and if they did not cnre the evils complained 
of that I should take the matter up with St. Petersburg. This 
had a salutary effect and from that time on we had but little 
to complain of until since the outbreak of hostilities. 

I dislike very much to enter complaints but we expect in 
the future to do considerable business both in Port Arthur 
and Vladivostok and we would very much like to transact it 
with as little friction as possible. 

Thanking you in adyance for your prompt attention to 


the foregoing, I remain 
ect “~? Very respectfully yours, 


R. R. SPENCER. . 
Per S. S. “Empress of China” 
Shanghai 5th August, 1904. 
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No. 9/2 


The National Bank of Commerce, 
Seattle. 


Dear Sirs :— 


Confirming our respects of 6th ultimo, we beg to refer to 
your following remittances all drawn on Messrs. Clarkson & 
Co., Port-Arthur, and sent by you direct to our Branch at 
that Port for collection: 

Your No. 1412 for G. $ 4186.00 


a 1455 G. $16155.20 
ch 1559 G. $36194.80 
iM 1690 G. $23486.40 


We beg to hand you herewith: 

1. Copy of our telegram of 22nd April to our Port Arthur 
Branch. 

2. Copy of the cable reply dated 23rd April (received here 
on 25th April) sent by our Port Arthur Branch. 

3. Copy of our telegram of 28th April to our Port Arthur 
Branch. 

4. Copy of the cable reply dated 29th April (received 
here on Ist May) sent by our Port Arthur Branch. 

These telegrams were interchanged while Mr. H. Ff. Os- 
trander, representative of the Centennia] Mill Company, Seat- 
tle (the drawers of the bills in question) was in Shanghai. 

5. Copy of letter No. 9/227 dated 6/29th April from our 
Port Arthur Branch. 

The above copies of correspondence we are sending you at 
request of Mr. Ostrander. 

We have no further news from our Port Arthur Branch 
regarding these bills, communication with that port being at 
present interrupted. 

We are, dear sirs, 
Yours faithfully, 
(Signed) J. C. BERGENDAHL, 


M. SPEELMAN. 
Enclosure. 
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COPY OF A TELEGRAM DATED 22nd APRIL, 1904, SENT 
TO PORT ARTHUR BRANCH FROM SHANGHAI 
OFFICE. 


Representative 

Centennial Mill Company 
Seattle 

Request us to require of you 
what 

draft on 

Clarkson & Co. Port Arthur 
Unpaid 

Telegraph total amount. 
Enclosure. 


COPY OF A TELEGRAM DATED 23rd APRIL, 1904, RE- 
CEIVED BY SHANGHAI OFFICE ON 25th IDEM 
FROM PORT ARTHUR BRANCH. 

Referring to your telegram of the 22nd April. 

Gold dollars 79,954.40 


COPY OF A TELEGRAM DATED 28th APRIL SENT TO 
PORT ARTHUR BRANCH FROM SHANGHAT OFFICE 

Following is strictly private 

Ieferring to our telegram of 22nd April 1904 

Representative 

Hears 

Clarkson & Co. Port Arthur 

Have sold 

Goods 

Without 

Paying 

Find out the truth of 

This report 

Telegraph the result. 

Enclosure. 


COPY OF A TELEGRAM DATED 29th APRIL, 1904, RE- 
CEIVED BY SHANGHAI OFFICE ON 1st MAY, 1904 
FROM PORT ARTHUR. 

Referring to your telegram of 28th April 1904 

All docuinents in our hand 
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Gold Dollars 23,468.40 
Payment refused because 
Goods are not landed 
Remaining 

Bills 

Goods are in the hands of 
Clarkson & Co. Port Arthur 
They have sold 

Payment is promised shortly 


Enclosure. 
No, W22E Port Arthur 16/29th April 1904 
Russo-Chinese Bank, 

Shanghai. 


Nat. Bank of Com. Seattle rem’ces for coll. 
No. 1412/6386 
1455/6500 
1599/7035 
1690/7322 
Dear Sirs: 

In reply to your telegram of the 15/28-IV-1904 reading: 

“Ref. to your telegram 9/22-[V-04 Representative (Centen. 
Mill Co) he fears Clarkson & Co. Port Arthur have sold goods 
without paying. Find out the truth of this report telegraph 
result.” 

—we wired you today as per copy enclosed, contents of which 
we hereby confirm. 

You will learn from said telegram that all shipping docu- 
ments relative to the 4 bills in question are in our hands. The 
docts cover the following merchandise: 

Bill No. 1412/6386 G.$1436 accepted pr 27/2/04 400 sacks 
“Russo-Chinese” flour ex Pleiader Seattle 5/x/03 

Bill No. 1599/7035 G.$36194.80 accepted pr 17/1V/04 100 
sacks “Blue stem” flour 14688 sacks “Russo-Chinese” flour 
“Tremont” Seattle 25/x/03. 

Bill No. 1599/7035 G.$36194.80 accepted pr 17/1V/04 
35312 sacks “Russo-Chinese” flour ex “Hyades” Seattle 9/XII- 
1908. 
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Bill No. 1690/7392 G.$23468.40 at 90 d/s D/P (amaccepted) 
22896 sacks “Russo-Chinese” flour ex “Pleaider” 2/1/03. 

The flour relative to the first three bills is in the hands of 
Clarkson & Co. and has been sold by them. They promised 
to take up the bills as soon as they get the money of their sale, 
while acceptance and payment of bill No. 1690/7392 is refused 
on account of the 22896 sacks flour having not been landed 
here. 

Bills No. 141/6386 & No. 1455/6500 could not be protested 
owing to the absence of the notary public at that time, and 
have been returned to the National Bank of Commerce, Seat- 
tle, the relative documents however are still in our hands. 
Bill No. 1569/7035 is due tomorrow and shall be protested 
if not paid. 

The fact that Clarkson & Co. got into possession of the 
goods though the B/L are in our hands is due to their being 
the agents for the steamers carrying same, and could in no 
way to impeded by us. 

Yours faithfully, 
RUSSO-CHINESE BANK 
(Port Arthur Branch) 
(Signed) p. p. OWIASKINE 
p- p. FRIEDBERG 
17/30/1V-1904 
P. S. Bill No. 1412/6386 G § 4,136.00 
& “ 1455/6500 G $16,155.20 
have been paid today. 
(Signed) FRIEDBERG. 
Enclosure. 


COPY OF LETTER RECEIVED FROM H. F. OSTRANDER, 
SEATTLE, 
Seattle, July 8th, 1904. 
The Managers 
Russo-Chinese Bank, 
Shanghai, China. 
Dear Sirs :— 
You will doubtless recall the writer's conversation early in 
May last with one of your goodselves and your Mr. Speelman 
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at which time you promised to send to the National Bank of 
Commerce this city, copy of letter you had just received from 
your Port Arthur Branch giving full particulars as to the status 
of certain drafts drawn by the Centennial Mill Co. on Messrs. 
Clarkson & Co. Port Arthur and forwarded by the National 
Bank of Commerce to your branch there for collection. 

As this letter has not yet been received I should be greatly 
obliged if you would make inquires concerning it and for the 
dispatch of a copy thereof to the Bank bere m case the letter 
was forwarded in due course. 

Thauking you, I am, 
Very truly yours, 
(Signed ) 
Enclosure 
Shanghai 6th August 1904 
H. F. Ostrander, Esq., 
Centennial Mill Company, 
Seattle. 
Dear Sirs :— 

We beg to acknowledge receipt of your favor of the Sth 
ultimo, contents of which have been noted. 

As requested, we are forwarding today to the National Bank 
of Commerce, Seattle, copies of telegrams that were exchanged, 
during your stay in Shanghai, between Port Arthur Branch 
and ourselves re certain bills on Clarkson & Co. Port Arthur 
as well as copy of the letter in question from our Port Arthur 
Branch No. 9/227 of 16/29th April 1904, and trust same will 
enable Bank to find out how they stand with reference to these 
bills. 

We are, dear sirs, 

Yours faithfully, 
RUSSO CHINESE BANK 
(Signed ) BERGENDAHL 
SPEELMAN 


THE NATIONAL BANK OF COMMERCE 
Seattle, Wash., August 25, 1904 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
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Dear Sirs :— 

We are in receipt of a letter from your Shanghai Office, 
containing copies of telegrams and correspondence passing be- 
tween your Shanghai office and that at Port Arthur, in one 
of which dated the 29th of April, your Port Arthur Office wires 
Shanghai, “Referring to your telegram of the 28th. of April, 
1904, all documents in our hand gold dollars 23,468.40 pay- 
ment refused because goods are not landed, remaining bills, 
goods are in the hands of Clarkson & Co. Port Arthur. They 
have sold, payment is promised shortly” and confirming in a 
letter under same date, and stating “The flour relative to the 
first three bills (one of which is the bill in default) is in the 
hands of Clarkson & Company and has been sold by them. 
They promised to take up the bills as soon as they get money 
out of their sale.” 

We have in our hands an affidavit made by an employee of 
Mr. Clarkson, in which he states that they have heen in the 
habit (the Bank being cognizant of the fact) of taking posses- 
sion of merchandise and disposing of same, oft times without 
even accepting the bills. 

The bill in question was dated December 11th, should have 
arrived in Port Arthur on or before January 15th, and was 
not accepted until April 17th, or three months later. Mean- 
while we received no notice of its dishonor or protest. This 
certainly shows unexcusable negligence on the part of that 
office. 

Our client is finding serious fault with us in that we have 
not pressed either the collection of these bills, or return of 
documents before this. 

We would call vour attention to our letter of August 4th, 
and must insist that either the money or documents, in dupli- 
cate, be returned to us immediately. It takes quite a little 
while to hear from you and to avoid any further correspondence, 
would state that if our request is not complhed with, we shall 
take steps in this country to enforce our rights against your 
Agency here, which I sincerely hope will not become necessary, 
as we do like to have our relations with our correspondent 


hanks of the friendliest character. Respectfully yours 
2 


R. R. SPENCER 


=) 
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St. Petersburg 13/26 August 1904 
The National Bank of Commerce, 

Seattle, Wash. 
Dear Sirs: 

We beg to acknowledge receipt of your letter of 4th August 
referring to drafts on Messrs. Clarkson & Co. 

We can only say in answer, that our communication with 
Port Arthur being interrupted, as we told you on June 10, 
23d, we have no means of tracing the matter at present. 

We regret very much not to be able to give you the requested 
information, and remain, dear sirs, 

Yours faithfully, 
RUSSO CHINESE BANK 


NATIONAL BANK OF COMMERCE 
Seattle, Wash., Sept. 1, 1904 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir :— 

Frank Waterhouse, Agent for Dodwell & Co., Lt’d., who in 
turn are Agents for the Steamship Companies carrying the flour 
to Messrs. Clarkson & Company, has received a cablegrain from 
Shanghai, of which the following is a copy: 

“Clarksons, Shanghai in possession of Russo-Chinese Bank 
certificate that all Centennial Mill Company’s drafts are paid 
with exception of Pleiades. We will send copies certificated by 
American Consul.” 

This cablegram comes from Dodwell & Company Litd, at 
Shanghai. 

The “Pleiades” flour is that which was not unloaded at 
Port Arthur, excepting a small part, but was carried on to 
Chefoo. This cablegram has reference to the “Hyades” flour. 

We cannot understand that situation. Clarkson has at all 
times claimed this draft as paid. We have letters from your 
eastern offices, one of which state that the flour was taken by the 
Russian Government and would probably be paid for at the 
end of the war; another from the same source states that Clark- 
son had taken the flour without the formality of taking up the 
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bills of lading, had sold it and had promised payment as soon 
as he was paid. And now comes a cablegram from perfectly 
responsible parties stating that Clarkson has the certificate 
of your bank that the drafts are paid. 
Our experience in this case is an entirely new and very 
novel one to us. 
R. R. SPENCER 


NATIONAL BANK OF COMMERCE 
Seattle, Wash. Sept. 13, 1904 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir:— 

Your favor of the 26th of August received, contents noted 
and unsatisfactory. While we are well aware that you have 
no means of conmmunicating with Port Arthur, we are also 
aware that all documents have been removed by the Bank to 
Harbin with which point you have both telegraphie and mail 
conmnunication. 

Before taking any action, we will await your answer to 
our letters of August 25th, and September 1st. 

Very respectfully, 
R. R. SPENCER 


St. Petersburg 16/1st. October 1904 


The National Bank of Commerce, 
Seattle, Wash. 
Dear Sirs :— 

In reply to your favor of the 18th, September, we beg to in- 
form you that our Port Arthur Branch continues to work as 
hefore, and therefore, contrary to your supposition, Bills for 
Collection and similar documents on that place are in Port 
Arthur. This is also the case with the documents referred to 
by you. 

We may add that at the outbreak of the war, our Port 
Arthur Branch sent at once all bills and documents to Harbin, 
as the notary public had ceased his work, but when he later on 
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resumed his duties in Port Arthur, all remittances had to be 
returned there fron UWarbin. 

We are doing our best to obtain information about the fate 
of yonr remittances, and as, from time to time, news leak out 
from Port Arthur, we may perhaps, sooner or later, receive 
information about vour drafis.—But, of course we cannot 
assume any responsibility, in the present state of polities im 
the Far East, as to whether and when such news may reach us. 

Any affidavit hy an employee of Mr. Clarkson, concerning 
the delivery or payment of these documents or part of them, 
cannot serve as proof to us. We are nnable, at present, as you 
will understand, to examine of correctness of such affidavit, but 
may state that on another occasion, Mr. Clarkson had also in- 
sisted having certain sums to his credit with our Bank which 
assertion, in the end, proved to be erroueous. 

We ean only accept an information which comes direct from 
our Port Arthur Branch, and until receipt of sneh, we are not 
able to acknowledge the correctness of any affidavit or informa- 
tion given by third parties. 

We may only repeat that, not alone to safeguard you, but 
also in our interests, we are doing our utmost to get some 
definite information from Port Arthur concerning your remit- 
tances, and shall not fail to promptly communicate to you any 
news which may be received by us. 

We trust that this most disagreeable incident will not affect 
our former good relations with your valued institution,—the 
more so as you will certainly recognize that the same is in no 
way due to any fault on our part. 

We remain, dear sis, 

Yours faithfully, 
BANQUE RUSSO-CHINOISE. 


NATIONAL BANK OF COMMERCE. 
Seattle, Wash., Oct. 12/04. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sirs :— 
We wrote you on September ist, and again on the 13th., re- 
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questing that you return to us the bills of lading attached to 
the G$36,194.80 draft on Clarkson, which matured last April, 
or remit us the amount of same. 

There has been ample time for us to receive acknowledge- 
ment of that letter and a statement as to your intentions in the 
premises. 

These documents are obtainable, and we want them, as as 
they were removed inland before Port Arthur was completely 
invested. 

We to-day are in receipt of the following documents which 
in themselves show that the draft has been paid to your Branch 
Office. You will note that in the telegram from your Vladivos- 
tok office, dated about May 19th., they state “All drafts drawn 
on Clarkson paid.” The draft in question was in the hands of 
vour Port Arthur Office in February and matured in April, 
so that it must be covered by this particular telegram. We 
would requestfully request that you notify us immediately on 
receipt of this letter what you propose doing in the premises, 
and trust you will not, by further delay, compel us to take 
steps in this country to enforce our rights, which we most cer- 


tainly shall do, Very, etc. 


R. R. SPENCER. 


Shanghai, 19th May, 1904. 
Messrs. Clarkson & Co., 
Present. 
Dear Sirs :— 

We beg to inform you that we have received the following 
telegram from our Vladivostok Branch. 

“Communicate the following to Clarkson Office: to the 
present date, drafts Centennial Mill drawn on Clarkson Co., 
Port Arthur, all now paid.” 

Which please note. 

We remain, dear sirs, 

Yours faithfully, 
BANQUE RUSSO CHINOISE 
(Signed) 
SPEELMAN. 
J. BERGENDAHL, 
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U.S. CONSULATE GENERAL. 
Shaughai 30/8/1904. 

I, the undersigned, Consul General of the United States of 
America, do hereby certify that the foregoing copy of letter 
dated May 19, 1904, herto aimexed and signed by Russo-Chinese 
Bank is a true and faithful copy of the original exhibit in this 
Consulate General, the same having been carefully examined by 
me, and compared with the said original, and found to agree 
therewith, word for word and figure for figure. 

Given under my hand and Seal of this Consulate General, 
the day and year above written. 

(Signed) JOHN GOODNOW, 
U. S. Consul General. 


THE NATIONAL BANK OF COMMERCE. 
Seattle, Wash., Oct. 17, 1904. , 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sirs :-— 

I have yours of October 1st, and in reply would say, that 
the circumstances are entirely against your Institution at Port 
Arthur. 

This draft was drawn December 11th, and should have 
reached Port Arthur before January 15th. It should have been, 
and probably was presented for acceptance at that time, or 
protested for non-acceptance. Notice of protest never reached 
us. If accepted at that time, it matured ninety days later, or 
about the middle of April. Port Arthur was not invested on 
the land side at that time. If the draft was not paid, by all the 
rules of commercial usage it should have been protested and 
returned with all documents to this Bank. This was not doue, 
and we leave it to your good selves to explain why. 

As your bank was evidently at fault in the premises, we 
do not feel that because they retained bills which matured in 
April until July and thereby tied them up, that we should be 
inconvenienced to the extent we are. 

The foregoing questions are clear and we would thank you 
very much for an explicit and prompt answer. We feel that if 
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through the fault of your Institution our documents were tied 
up in Port Arthur, that you should reimburse us, and look to 
the documents for your payment. 
Very cic, 
R. R. SPENCER. 


St. Petersburg. 27/9 November, 1904. 
The National Bank of Commerce, 

Seattle, Wash. 
Gentlemen :— 

We have received your two favors of the 12th. and 17th. 
October and, after perusal of contents, we beg to inform you 
that the information given by our Vladivostok Braneh_ to 
Messrs. Clarkson & Co., Shanghai, is due to a gross error of 
our Branch, as the same transmitted that information, on the 
simple demand of the interested party, Clarkson & Co. without 
having any proof of the payment of your remittance to Port 
Arthur. 

Of course as the matter now stands, we are unable to discuss 
the question any further and therefore, hand you enclosed, in 
cover of the bill for: 

U.S. $36,194.80 claimed by you, cheque on Messrs. Ladenburg 
Thalmann & Co. New York for 

U.S. 436,013.70 as per note at foot. 
receipt of which kindly acknowledge. 

It remains of course however understood that in case your 
above remittance proves not to have been paid for by Clarkson 
& Co. you are held responsible to refund the amount of our 
to-day’s cheque. 

We beg to add that we have no knowledge of the exact 
conditions established between you and our Port Arthur Branch 
for the collection of your documentary bills and shall therefore 
have to come back upon the matter in case we should learn 
later on that our calculation is not correct or that we should 
have deducted other charges. 

We are unable to inform at present our Port Arthur Branch 
of the remittance made by us to you and request you that in 
‘ase vou should sooner or later receive from our Port Arthur 
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Branch cover for the same remittance, to consider the same as 
null and void, returning the same to us. 
We remain, gentlemen, 
Yours truly, 
RUSSO CHINESE BANK. 
$36,194.80 less 


$135.73 3/8% commission. 
45.24 1/8% transfer charges 
181.10 .13 postage 


$36,013.70 


THE NATIONAL BANK OF COMMERCE. 
Seattle, Wash., Dec. 5, 1904. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 

I have your favor of November 9th, enclosing draft for 
G$36,013.70, which we, of course cannot accept as full payment 
for the draft. 

I enclose you an exact copy of the original draft sent to 
Port Arthur, which you will note calls for the principal sum 
of $36,194.80, with 6% interest to date of return of funds in 
Seattle; all collection and exchange charges to be paid by 
drawee. 

The draft to this date would amount to G#38,312.19, leaving 
a balance due us of G&2,298.49, which we would respectfully 
request that you remit us by return mail. We on our part 
agree upon return to us of both sets of bills, showing that the 
draft has not been paid, to reimburse you in the sum paid us, 
provided, that we were in no Wise injured by the fact that your 
Port Arthur Braneh has indefinitely held the bills after their 
maturity, at which time they could have been returned to us 
and we could have collected from the Steamship Company. 

I quote from a letter just received from your Shanghai 
Office under date of October 3rd, as follows: 

“Confirming our respects of the 16th. ultimo, we beg to 
acknowledge receipt of your favor of the 25th of August, con- 
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tents of which have our best attention and in reply we beg 
to state that we are still unable to communicate with our Port 
Arthur Branch. However, a clerk from that office has recently 
arrived in Shanghai and he believes that all your bills on 
Clarkson & Co. were always treated strictly DOCUMENTS 
AGAINST PAYMENT, and that all bills against goods arrived 
in Port Arthur were duly paid,” which appears to be an addi- 
tional item of evidence that the draft was paid at maturity. 


Very sett: 
R. R. SPENCER. 


Ae I 16/29 December, 1904. 
31678. 
The National Bank of Commerce. 

Seattle, (Wash.) 
Dear Sirs, 

We have duly received your letter of the 5th inst. enclosing 
for perusal copy of the original draft for G.$36,194.80 which we 
return herewith. 

We see therefore that all collection and exchanges are to be 
paid by the drawee as well as 6% interest to date of return of 
funds in Seattle. 

In accordance with your wishes we hand you enclosed in a 
cheque on Messrs. Ladenburg Thalmann & Co. New York. 
$2,298.49 i.-e. $2,117.39 Interest at 6% on above suin 

181.10 charges as per our letter of 
27/9 November. It remains understood that in case your above 
remittance proves not to have been paid, you declare your- 
selves ready to refund us these $2,298.49 with the $36,013.70 
sent on 27/9 November, plus accrued interest. 

We remain, Dear Sirs, 
Yours faithfully, 
BANQUE RUSSO-CHINOISE, 
(Signed) A. ROSENFELD, 
C. BERG 
1 copy of draft. 


at 
ct 
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NATIONAL BANK OF COMMERCE. 
Seattle, Wash., Jan. 17/1905. 
The Manager, 
Russo Chinese Bank, 
St. Petersburg, Russia. 
Gentlemen :— 

Ou December 5th. we wrote you relative to balance due on 
Clarkson draft, but so far have not received your favor in an- 
sewer (it arrived to day) thanks. 

We still have in the hands of your Port Arthur Agency 
draft on Zozounoff and documents, or the proceeds thereof in 
the sum of G$270.00 a copy of which is enclosed herein. 

Under the terms of this draft payment could or should 
have been made long before Port Arthur was closed to the out- 
side world, but neither course has been followed, nor have we 
heen able to hear from them on the subject. 

We would request that you remit us the present value of 
this draft G$287.86 without further delay; also if you have not 
already done so, that you remit us the balance due on the 
Clarkson draft. 

There were two drafts drawn on Zozounoff, one at a Jater 
date than that above mentioued. The goods covered by this 
draft were diverted by the Japanese Government, and will be 
settled for by the insurance company. I write this so that you 
may not be mislead by the statement that goods were diverted. 
Your prompt and favorable answer to the foregoing is expected. 

Very ete. 
R. R. SPENCER. 


NATIONAL BANK OF COMMERCE. 
January, 18, 1905. 
The Manager, 

Russo-Chinese Bank, 

St. Petersburg, Russia. 

Dear Sirs :-— 

We are just in receipt of vour favor of December 29th. en- 
closing draft for G$2,298.49 for which accept thanks. 
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We agree that guarantee contained in our letter of Decem- 
ber 5th. shall also cover this amount. 
Wery etc: 
R. R. SPENCER. 


St. Petersburg. 5/18 February, 1905. 
The National Bank of Commerce, 
Seattle, Wash. 

Gentlemen :— 

We have duly received your letter of the 17th, January. 

In reply to your claims regarding Zozounoff for G$270.—, 
we beg to inform you that our Port Arthur Branch is closed, 
that all the staff have left and that all the books appertaining to 
the Bank have been confiscated by the Japanese. We are now 
taking the necessary steps to obtain our documents back and 
shall only be able to give you a reply when they will be returned 
to us. 

We reniain, gentlemen, 
Yours ete. 
leer 18% 


NATIONAL BANK OF COMMERCE. 
Seattle, Wash., Mareh 8, 1905. 
The Manager, 
Russo Chinese Bank, 
St. Petersburg. 
Dear Sir:— 

Your favor of the 18th. of February received, contents noted, 
and In reply would say, that they are not satisfactory. 

The draft in question was mailed to your Branch at Port 
Arthur on the 10th. day of December, 1903, was drawn at 30 d/s 
and consequently matured in their hands in the ordinary course 
on or about the 10th day of February, 1904. 

They have treated us in this matter as they did in the case 
of the Clarkson draft, simply retaining documents or the funds, 
neither of which had they the right to do. 

If they neglected the business, or neglected the necessary 
steps, they are lable therfore, and it is not our intention to 
wait the result of the war for the payment of this amount. 
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The draft provided for exchange and eollection charges, and 
for interest at 6% from December 10th, ‘03 to date of return of 
funds here. By the time you receive this letter and make re- 
turns thereunder, the draft will be worth to us G$291.50 which 
amount would request that you remit us withont further delay. 

You will note that four months elapsed between the maturity 
of this draft and the investment of Port Arthur on the land side, 
so that there is no possible excuse for the Port Arthur Office 
failing to send us results in some form. 

Wery ete, 
R. Rh. SPENCER. 


St. Petersburg 19/1ist. April 1905. 
The National Bank of Commeree, 

Seattle, Wash. 
Gentlemen :— 

We are in receipt of your letter of the sth. March and are 
sending vou accordingly today, under separate registered cover 
cheque No. 2665 on Messrs. Ladenburg Thalmann & Co., New 
York, for G$291.50 (Two hundred & ninety one Dollars 50 
cents) as cover on your draft for G$270.—on G S. Zozounotf & 
Co. Port Arthur. Kindly acknowledge receipt of our remit- 
tance. 

It remains, of course, understood, that in case your above 
remittance proves not to have been paid for by Messrs. G. 8. 
Zozounott & Co. you are held responsible to refund us the 
amount of our to day’s cheque. 

We must add that we have no knowledge of the exact con- 
ditions established between you and our Port Arthur Branch 
for the colleetion ef your hills and shall therefor have to re- 
turn to the matter in the case we eventually learn that the 
amount of our remittanee is not correct or that we should 
have deducted charges. As we are unable to inform our Port 
Arthur Branch re making you, we request you, in case you 
should receive sooner or /ater from our said Branch cover for 
‘the same remittance, to consider same as null and void, and to 
return it to us. 

We remain, ete. 
RoC. Bb: 
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NATIONAL BANKS OF COMMERCE. 
Seattle, Wash., Apr. 17, 1905. 
The Manager, 
Russo Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir:— 

We are in receipt of your favor of 19/1 April 1905 enclosing 
vour draft on New York for G$291.50 in payment of our bill 
receivable #1554 for GS270,—and interest 

Very ete. 
Rh. R. SPENCER. 


NATIONAL BANIS OF COMMERCE. 
Seattle, Wash. April 18, 1905. 
The Manager, 
tusso-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sirs :— 

I am in receipt of your favor of April Ist. enclosing draft 
for G$291.50 and carefully note contents of your letter. The 
remittance vou sent us is proper and right under the terms of 
the draft, and should any of the contingencies arise about which 
vou write, we shall certainly do what is right in the premises. 

Thanking you for your attention to this matter, [ re- 
main, 

Yours ete. 
R. R. SPENCER. 


St. Petersburg 14/27th June, 1906. 
The National Bank of Commerce, 

Seattle, Wash. 
Gentlemen :— 

We beg to inform you that a few days ago, we have received 
back the books and documents of our Port Arthur Branch. 

We have, of course, taken up at once, the investigation with 
regards to your remittances to that Branch, subject matter of 
much correspondence between us for the last two years, and we 
have seen from the following that: 

Your remittances: 
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_ a of 5/1/04 Bordens Cond. Milk Co. on G.S. 
2. 3815— 


Zozounoff, Port Arthur, have been sent to our Shanghai Branch 
for collection, as you can see from the copy of the letter ad- 
dressed to vou on the 21/4th May, 1904, by our Port Arthur 
Branch, which we send to you enclosed. 

3. $36,194.80 of 11/12/03 Centennial Mill Co, on Clarkson 
& Co. P. A. has been returned to vou protested, by our Port 
Arthur branch on the 18/26 May, 1904 (as per copy of the 
letter enclosed). 

4, $270. of 10/12/03 Armour & Co. on G. 8. Zozounoff, 
PEA. 

5. $1,100. of 31/12/03 Sprague Roller Mills on Clarkson & 
Co. P. A. 

6. $269.60 of 31/12/03 M. J. Connell on the Officers Eco- 
nomical Society P. A. 

7. $23,468.40 of 2/1/04 Centennial Mills Co. on Clarkson & 
Co. P. A. have been returned to you protested, by our Port 
Arthur Branch on the 7/20th June as per copy of letter en- 
closed. 

8. $1,100. of 1/12/03 Sprague Roller Mills on Clarkson & 
Co. P. A. has been paid and proceeds remitted to you by our 
Port Arthur Branch on the 19/2nd. May, 1904. 

9. $4,136. of 6/10/03 Centennial Mills Co. on Clarkson & 
eo. P. A. 

10. $16,155.20 of 26/10/03 Centennial Mill Co. on Clarkson 
& Co. have been paid and proceeds remitted to you by our Port 
Arthur Branch on the 17/30th April, 1904. 

11. $270. of 25/1/04 Armour & Co. on G. S. Zozounoff, 
Port Arthur. From the books of our Port Arthur Branch it 
appears that the First of Exchange has not been received there, 
but only the Second with the duplicates of Bill of Lading, In- 
voice and Insurance Policy which documents we hand over to 
our San Francisco Branch together with the other documents, 
mentioned further, to be returned to you after payment of onr 
claim. 

As to your remittance of 
12. $283.10 of 3/2/04 Armour & Co. on Peteritz Brothers, 
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Port Arthur, mentioned in your letter of the 21st April, 1904, 
we beg to say that no trace of the same can be found in the 
books of our Port Arthur Branch neither can it be found 
amongst the documents of that Branch. 

The first of Exchange for $270.—and the latter remittance 
may have been intercepted by the Japanese authorities or lost 
on the way, but no entry is to be found on the Branch’s books. 

As you see from the above, the bills for which we have sent 
you cover, viz: $36,194.80 & $270.—, by our letters to you of the 
27/9th November, 16/29th December, 1904, and 19/1st April, 
1905, have not been met at all, were duly protested and _ re- 
turned to you. The return has been effected in the usual way, 
by registered cover, but as the Japanese authorities have inter- 
cepted all the mail they found in the Post Office at Port Arthur 
at the time of surrender, it may happen that vou have not re- 
ceived same yet. 

AAs the case now stands, we beg you to refund us: 

1. $36,113.70 plus $2,298.49 plus 6% interest on these sums 
from dates of our remittances to the date of vour remittance 
to us; this in connection with the bill for $36,194.80. 

2. $291.50 plus 6% interest as stated above; this in con- 
nection with the bill for $270.— 

3. KRs.566.26 according to Port Arthur’s letter of the 138 
/26th May, 1904, plus 6% interest, from that date to the date 
of your remittance & 

4. Rs. 410.04 according to Port Arthur's letter of the 7/20 
June, 1904, plus interest from that date to date of your re- 
mittance. 
and request vou to kindly remit the above sums to our Branch 
in San Francisco for account of our Port Arthur Branch. 

All the duplicate documents relating to above transactions 
and all those “seconds” which we have had returned by the 
Japanese authorities are being forwarded by us to our San 
Francisco Branch with instructions to hand over to you, on 
receipt of the above mentioned sums. 

We are sending to the above Branch a copy of the present 
letter and remain, gentlemen, 


Yours truly, 


ee 
5 
bo 
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NATIONAL BANK OF COMMERCE. 
Seattle Wash., July 13th, 1906. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia, 
Dear Sirs :-— 

IT am just in receipt of your favor of June 27th. But am not 
prepared to answer in detail in regard to same, 

We should not be willing to accept the statements or books 
of your Port Arthur Branch, as evidence of anything having 
been done, as they were so notoriously lax in their business 
methods that it was almost impossible to keep anything straight 
or business like when entrusted to them, 

I, however, note that the draft of Clarkson of thirty-six 
thousand odd was protested on the 26th of May. This was 
about three months after it should have been protested, or 
accepted. The draft was never returned to us, nor was its re- 
ceipt, so far as I can now ascertain even acknowledged. 

We have the statement of your Shanghai Office that this 
draft was paid. We also have other evidence that it was paid 
several days before its proper maturity. 

We expect to do whatever is equitable in the Premises, but 
the equities must be clearly defined and proven before we feel 
prepared to make a refund. 

As your office is fully aware, to my certain knowledge, of 
the conditions existing there, I think you will agree with me 
that my position is well taken. 

Yours ete. 
R. R. SPENCER. 


21/3, August, 1906. 
NATIONAL BANK OF COMMERCE. 
Seattle, Wash., August 4th, 1906. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Gentlemen :— 
Enclosed I hand you copy of a letter written to your San 
Francisco Office, having particular reference to a collection 
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they claim to hold against this Bank sent them by you, and more 
particularly referred to in your letter of June 27th inst., and 
this letter is final so far as this Bank is concerned. 

We trust you will be able to get the affairs of your Port 
Arthur Office sufficiently straightened out to reasonably account 
for the treatment of the draft on the Economical Ass‘n of the 
Military and Police, no part of which transaction has ever been 
conipleted on the part of your office, although they had ample 
time prior to the investment of Port Arthur by land. 

Respectfully, ete. 
R. R. SPENCER. 


Seattle, Wash., August 4th, 1906. 
The Manager, 
Russo-Chinese Bank, 
San Francisco, Cal. 
Dear Sir :— 

I have your favor of the 17th ultimo, also the later one re- 
ferring to the same subject, under date of July 30th. 

We have been investigating the subject matter of the first 
letter and find that your St. Petersburg office is claiming the 
reimbursement on two drafts; one for $36,194.80, Centennial 
Mill Company on Clarkson & Company, Port Arthur; one for 
$270.—Armour & Company on Zozounoff, also at Port Arthur. 

I have examined the docmnents sent by you to the Puget 
Sound National Bank, and find that in the case of the Clarkson 
draft you have returned invoice, bills of lading and insurance 
policies, and claim to have returned the drafts upon the 26th 
day of May, 1904. 

There are many things that are iregular and peculiar to this 
particular transaction, In the first place, we have a letter over 
Mr. Clarkson’s own signature, dated May 10th, 1904, in which 
the following statement occurs: 

“In regard to our drafts will say, that we have paid every- 
one of vour drafts (Centennial Mill Co.) promptly; in fact the 
last one calling for some Roubles 74,000.—flour ex Hyades was 
paid some six days before it came due. 

At our request the Russo Chinese Bank here telegraphed 
to their Branch in Port Arthur, asking for certain information 
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on various subjects (private firms at that time being unable 
to send telegrams) and among other things, the Port Arthur 
Branch notified the Bank here (at Vladivostok) that they had 
received the money on our account and had applied it to 
take up your (Centennial Mill Co.’s) draft for the ‘Hyades’ 
flour.” 

We have also investigated this matter through other chan- 
nels, and before making a formal demand on St. Petersburg 
for the payment to us of the sum in question, satisfied ourselves 
that your Port Arthur Office had received the money for the 
flour but had possibly not applied it where it belonged. 


There are several things in the transaction which strike 
us, to say the least, as extremely peculiar. 


The draft left here in December, arrived in Port Arthur 
in January of 1904, and should have matured, in the ordinary 
course of business about the middle of Apri] of that year, at 
which time it should have been protested if not paid, and re- 
turned to us, with all documents, as there was no obstruction 
to the mails by Jand then existing. They do not claim, how- 
ever, to have protested and returned the drafts until] thirty 
days later, which drafts never come to hand (also a peculiar 
circumstance), and strangest of all, they failed to follow the 
usual commercial usage of returning the documents with the 
protested draft, an omission that can scarcely be accounted 
for. 

Among other papers sent to the Puget Sound National 
Bank were all the documents pertaining to a number of drafts 
which were paid and remitted for by your Port Arthur Office. 


This shows the irregular method of doing business. As I 
explained to your Mr. Allen long ago and before any claim 
had been made against us in regard to these two drafts, the 
irregularities practiced at both your Port Arthur and Vladi- 
vostok Offices were such that we would not do any further 
business with them, except where positively instructed by 
drawers of drafts, and then only under their guarantee to as- 
sume all liability of loss. 


Your Port Arthur Office still has in its possession a draft 
for $269.60 sent them some time in December, 1903, for which 
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they have never accounted in any way, shape or form. This 
should have been protested and returned about March 1st. 

Under a copy of a letter enclosed us purporting to have 
been written by them June 20th, 1904, they mention four drafts 
which they claim were protested, among them this particular 
one, but say they retain documents pending instructions. We 
cannot see why they should hold a thirty days’ sight draft re- 
ceived by them in January (which matured the fore part of 
March) without protesting unti! June, when all means of 
communicating with the outside world were cut off. 

Under the circumstances we cannot see our way clear to 
paying the claims made by your St. Petersburg office, and un- 
less they satisfactorily account for the drafts and documents 
in the case last above mentioned, we shall certainly commence 
suit to recover the amount. 

Very Respectfully, ete. 
R. R. SPENCER. 


NATIONAL BANK OF COMMERCE 
Seattle, Wash. August 20, 1906 

The Manager, 

Russo-Chinese Bank, 

St. Petersburg. 

Dear Sirs :— 

I am in receipt of your favor of August 3rd., the contents 
of which have been carefully noted. I will premise what I 
am about to write with the statement that we are disposed to 
be perfectly fair in the premises, but our experience in the past 
with the business methods of both your Port Arthur and 
Vladivostok Agencies have been such that we will take their 
statements with a very large grain of allowances where it will 
be to their mterests to withhold any part or the whole of any 
transaction. 

We have absolute proof that this flour was actually han- 
dled by your own officials who received the process therefor. 

There are some statements in your letter which do uot ap- 
pear on the face of them to be reasonable ones. In explanation 
of their conduct in connection with the $36,000.— draft, you 
say, that the draft was protested and returned by your Braneh 


NATIONAL BANK OF COMMERCE 105 


on May 4th, 1904, on the same day that the hesieging Japa- 
nese army closed your communication by sea and land. This 
is the reason given for the bills not being returned to us at 
that time. On May 26th, when the investment of Port Arthur 
had become eyen more stringent, they claim to have mailed the 
protested drafts. This does not look reasonable to us. Lt is 
also commercially the custom to advise the dishonor of drafts 
of that size, and even much snialler, by cable or wire. This 
means of communication was still open to them in May. I 
wired you tmmediately on receipt of your letter as follows: 
“disagree am investigating further,” and now confirm. I aim 
giving the matter the fullest investigation which from the dis- 
tance involved will take some time. 

I note that you say that you “can find no fault with our 
Port Arthur people in the given instance.” It is possible that 
you may be satisfied with much less than would satisfy us on 
this side, or it is possible that you refer particularly to this 
instance as to being satisfied with their methods. 

The writer has been authoritatively advised that some 
time before the opening of the war, your Port Arthur Office 
was investigated by an official of rather high rank, with un- 
fortunate findings on his part. 

Mr. Clarkson was not in Port Arthur at the time this flour 
was sold. That the flour was «disposed of is not questioned 
and that the proceeds were paid in and handled by vour bank 
has been authoritatively cleared. If the proceeds have been 
credited by your Branch on debts other than the bil] then in 
their possession for collection, you certainly are not entitled 
to recover it from us. 

Very sincerely vours, 
R. R. SPENCER. 


St. Petersburg 8/2ist. August 1906 
The Manager, 
National Bank of Commerce, 
Seattle, Wash. 
Gentlemen :— 
We have just received your telegram of 8/21st inst. 
“(lisagree investigating further” 
and await with interest the results of your investigations, 
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which will, we are sure, prove the correctness of the State- 
ments contamed in our letter of the 8d inst., and will induce 
you to give the matter an early settlement. 
We remain, dear sir, 
Yours faithfully, 
RUSSO CHINESE BANK 


St. Petersburg 7/20th September 1906 
The Manager, 
The National Bank of Commeree, 
Seattle. 
Dear Sirs :— 

We are in possession of your favor of the 20th ult. and ab- 
stain from diseussing your unnecessary and quite useless re- 
marks about the business methods of our Branches etc., ete. 

The fact that we are returning to you the whole set of ship- 
ping documents, which were attached to the bills in question, is 
for itself proof enough that said bills have never been paid, 
and by what means “it has been authoritatively cleared” that 
the proceeds were paid in and “handled by our Branch” re- 
mains your secret. 

In order to settle this matter one way or the other, we 
once nore refer you to the conditions under which we trans- 
ferred you the amount of the bills i question (see our letters 
of 27/9th. Nov. and 16/29th. December 1904 and Ist April, 
1905) and request you to rtfund the money plus accrued in- 
terest to our San Francisco Branch. 

I, on the 12/25th October, we are not In possession of a 
cable of our said Branch advising us your payment, we shall 
be obliged to take immediately the necessary legal steps to re- 
cover our money. 

Yours truly, 


NATIONAL BANIX OF COMMERCE 
Seattle, Wash. October 8th 1906 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
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Dear Sirs :-— 

1 have your favor of September 20th. contents uoted with 
interest. 1] note that you say that the fact that “The whole 
set of shipping documents which were attached to the bills in 
question is for itself proof enough that said bills have uever 
been paid.” From their method of handling bills in Port Ar- 
thur, it would appear that this is not a fact and that they 
returned to us all of the documents on one or more bills which 
were paid, and paid through them. This of itself would have 
a tendency to disprove the conclusions you arrive at. 

As to the legal actions you contemplate taking, you of 
course are at liberty to take such steps as best subserve your 
interests. 

We shall shortly be in possession of all the obtainable facts 
in the case and will then take such action as equity seems to 
warrant. 

Nery Cte: 
R. Rk. SPENCER 


Jan. 24, °07. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 
Dear Sir,— 

Some time since we received a letter from you, stating that 
unless a deposit was made with your San Francisco Office of 
a certain amount, that you would commence suit against this 
Bank. 

We have since been the means of sending a man to Vladi- 
yostok to investigate the conditions, and as a result of his find- 
ings, cannot feel otherwise than that we are still in the right. 

Mr. Clarkson insists that he has never been able to get a 
statement of his account up to three months ago, and that 
the Bank has refused or failed to give him any satisfaction to 
his demands for an accounting. 

We wish this matter settled, and would request that you 
ascertain, if you have not already done so, by direct informa- 
tion from Port Arthur as to what has been done, and then 
advise us of your intention. 
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As before advised, we stand ready to carry into effect the 
equities in the case, but so far as we are now able to determine, 
they are in our favor, and until proved otherwise, we would 
not care to alter present conditions. 

An early answer will be greatly appreciated by, 

Yours very sincerely, 
MAK 
A. L. 
31/13 February 1907 


The Manager National Bank of Commerce 
Seattle, Wash. 
Dear Sir :— 

We are in possession of your favor dated January 24 inst., 
and beg to advise you m answer that the informations your 
man received in Vladivostok are erroneous; we suppled Mr. 
Clarkson with an extract of his account from our Port Arthur 
books as soon as we got them back from the Japanese i. e. 
and of July, 1906. 

As is clearly shown by our Port Arthur books and that 
above mentioned extract, the bill in question has never been 
paid by Clarkson & Co. and our previous detailed correspond- 
ence should have been proof enough to you that onr Bank is 
quite in its right. 

The whole affair is now in the hands of our San Francisco 
Branch with which please settle the matter direct. 

MicrOLe. sear Sis, 

Yours faithfully, 
BANQUE RUSSO-CHINOISE. 


THE NATIONAL BANK OF COMMERCE, SEATTLE 
March 8th, 1907. 
The Manager, 
Russo-Chinese Bank, 
St. Petersburg, Russia. 

Dear Sirs: 

The writer will leave in abont ten days for Japan and 
from there intends going to Vladivostok, where I will be very 
elad to meet your representative in conjunction with Mr. 
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Clarkson and try and get at the true inwarduess of the trans- 
action about which there seems to be so much question. 
Should you desire to communication with me there, address, 
“c/o Kunst & Albers.” 
Very respectfully, 
h. R. SPENCER, V. P. 


MA ik 
COMMERCE SEATTLE 
coplazinha acanaceo Vladivostok 
SINORUSSE. 

12/25 Mars 1907. 

COMMERCE SEATTLE 12/25/ 111 09 
coplazinha Refer to your letter of 8th. 
acanaceo telegraph probable date of arrival at 


Viadivostok Vladivostok 
SINORUSSE. 


Thereupon the plaintiff read in evidence the deposition of 
David M. Clarkson, taken and certified before the Honorable 
Lester Maynard, United States Consul at Vladivostok, Siberia, 
and certified by him in his official capacity. The deposition 
of DAVID M. CLARKSON, a witness on behalf of the plain- 
tiff, was as follows: 

My name is David M. Clarkson, age forty-eight years, resi- 
dence Vladivostok. Present occupation, merchant. 

During the years 1903, 1904 and 1905, I resided in Vladi- 
vostok. Was engaged in the general import, export, shipping 
and mining business in Russia, China and Manchuria, with 
various offices, and headquarters in Vladivostok. 

In Shanghai I had an office doing business on its own ac- 
count, but simply acting as a purchasing agent for the Vladi- 
vostok and Port Arthur offices. 

In Port Arthur I was doing a general importing shipping 
and contracting business. 

In Vladivostok the same as in Port Arthur with the addi- 
tion of mining and various industrial enterprises. 

The Shanghai office was opened two years before the Russo- 
Japanese war and was practically closed when the war broke 
out. The Port Arthur Office was opened in the fall of 1898 
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and coutinued unto the outbreak of the war when it was prac- 
tically closed. The Vladivostok office was opened in the spring 
of 1898 and still continues. 

The business in Shanghai and Port Arthur was carried on 
under the name of Clarkson & Co., I having a partner by the 
name of Julius I’. Lindquist, he having however, a very small 
and unimportant interest, simply enough to allow me to reg- 
ister the company as a company under the Russian law. 

In Port Arthur I did a general import and expoii vusiness, 
also a shipping business, acting as agent for varions steam- 
ship lines, agent of various insurance companies and a steve- 
doring department. Also erected a steam brick factory and 
artesian well boring outfit. Im connection with the shipping 
and stevedoring department there we had warehouses in 
which we carried goods for other parties as well as our own. 


This business, as already stated, was carried on under the 
name of Clarkson & Co. and in the following wavy: When a 
steamer was unloaded by ourselves, boat notes were given to 
the steamer, and the goods held at the warehouse until parties 
presented the bills of lading when the goods were turned over 
to them after all charges to date had been paid. When a 
steamer was unloaded by other parties but the goods were put 
in our warehouses, the warehouse foreman gave receipts for 
the goods as delivered in the warehouse and were then turned 
over to the owners on presentation of the bills of lading. 

The business mcluded acting as agents for the steamers 
plying to that port. In the later part of 1903 and in the 
early part of 1904 I had the ageney of the Boston Steamship 
Co. and the Boston Towboat Co. in Port Arthur. <As far as 
the details of how they were handled, I only know of it in a 
general way, as the management was entirely in the hands of 
my local managers. 

During 1903 I was so occupied with my business in Vladt- 
vostok that I had no time to spare to go to Port Arthur, ex- 
cept on very short trips and these trips were far between. 
Consequently, to a great extent, I left everything there to the 
local managers and knew little or nothing about the details. 

I was the head of the firm and Mr. Lindqnist had a small 
interest. 
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The managers of the company at Port Arthur in 1903 were 
Mr. W. 8S. Davidson and Mr, A. T. Short. The latter was let 
out of the firm the latter part of 1903, and very early in 1904 
Mr. Davidson was discharged. For a short while between the 
discharge of Mr. Davidson and the outbreak of the war I had 
as manager Mr. S. J. Czechowiez. At the outbreak all of my 
statf was ordered ont of the town by General Steosell, the 
Commander at Port Arthur. 

During 1903 and the first days of 1904 Clarkson & Co. had 
dealings with the Centennial Mill Co. which consisted of buy- 
ing flour from the mill company. Shipments of flour were 
purchased. 

I knew very little about the shipment of flour made by the 
Centennial Mill Co. on board the steamship “Hyades” about 
December 10th. I simply knew that the shipment had been 
made, but of the quantity I had no exact knowledge. Nor do 
I know the date of the arrival of the “Hyades” at Port Arthur. 


All shipments of flour from the Centennial Mill Co. to 
Clarkson & Co. were straight sales, not on consignment, with 
the exception of one or two small and unimportant shipments. 


I cannot state definitely what was done with the “Hyades” 
flour on its arrival in Port Arthur, as all the books, and docu- 
ments pertaining to the Port Arthur office were lost during 
the siege of Port Arthur and as I was not posted as to the de- 
tails of the running of the office in the latter part of 1903 and 
beginning of 1904. But I suppose that any shipment that ar- 
rived before the outbreak of the war was handled in the same 
way as previous shipments. To the best of my knowledge and 
belief the “Hyades” shipment would have been unloaded same 
as previous shipments that is, either stored in our warehouse 
or on the foreshore. I cannot tell how the unloading came 
about as I have no details. 

I cannot state what became of the “Hyades” flour but sup- 
pose it was added to the other stock of flour that we had on 
hand as we always carried a very large stock. 

I do not know what became of the flour or whether the flour 
was sold or not. 

I do not know what the particular agreement was as to the 
time of payment for the “Hyades” flour, but the general ar- 
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rangement was for a three months draft attached to bills of 
lading, delivery of documents against payment. 

Interrogatory 27. Where Clarkson & Co. were the con- 
signees of Centennial flour, and it was discharged by the ship 
into the “go-down” or warehouse of Clarkson & Co. at Port 
Arthur, and the method of payment was hy draft of the Cen- 
tennial Mill Co. upon Clarkson & Co. at Port Arthur, ill bill 
of lading attached, payable at thirty sixty or ninety days after 
acceptances, was there any custom or practice at Port Arthur 
that the Bank or person holding the draft after acceptance 
and until the time of payment had or retained any control over 
the flour in the “go-down” or warehouse, and if so, what was 
the custom? 


Answer: Our custom was that the goods should be turned 
over only on presentation of the documents, but in this con- 
nection will say that goods were often given out by other ship- 
ping agents against a letter of guarantee of the receiver of 
the goods, that he should present the bill of lading later on, 
the excuse being generally that the consignee had not received 
the documents. While this was often done by other people I 
strongly objected and many times told my managers to not 
deliver the goods without the bill of lading. To be sure that 
there would be no mistake I wrote them a letter from Vladi- 
vostok which I herewith submit in evidence. Press copy-book, 
page 598, dated Vladivostok July 18/31, 1903, general number 
12016, Letter No. 878. Messrs. Clarkson & Company, Port 
Arthur. Dear Sirs: “The writer met one of the smaller class 
of merchants of Port Arthur a few days ago, and he happened 
to mention that he had obtained a small shipment of goods 
from you on his personal letter of guarantee, the B/L not 
haying arrived at the saine time as the goods. We want to 
once more call your attention to the writer’s unwillingness to 
assume the responsibility that results from giving up goods 
without the Bs/L, or a guarantee backed by the Bank. The 
last time Mr. Clarkson was in Port Arthur he spoke to you 
about this matter, and your reply was that it was not always 
possible to refuse such a request without it causing unpleas- 
antness and loss of business, but will say we would rather 
lose business than run such risks. Mr. Davidson and = Mr. 
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Short both mentioned the fact that as Kunst & Albers gave 
them goods on the tirmn'’s letters of guarantee without — the 
Bank's endorsement, they considered they must do the same 
when asked by Kunst & Adbers. We would much prefer that 
you make it a point to get your guarantees endorsed by the 
Bank, and then you can ask Kunst & Albers to do the same. 
You cannot be too careful in this matter, and in the case of 
our own goods coming ou steamers addressed to ourselves, 
don’t touch the goods withont some arrangement having been 
made with the Bank in regard to the documents. As the 
writer went into this so fully in person, we would not have 
referred to the matter again if he had not met the Port Arthur 
merchant. We will ask you to follow our wishes in this mat- 
ter to the letter, We are, Dear Sirs, Yours faithfully, (signed } 
Clarkson & Co.” I also submit a certificate from the Anieri- 
ean Consul, marked Exhibit “A” that this letter appears on 
pages nunmbered 598 and 599 in my press copy-book of letters 
sent to the Port Arthur Office. 

Clarkson & Co. always either paid the drafts before tak- 
ing delivery of the flour as merchants or else made arrange- 
ments with the hank by which the bank would turn over the 
docunents to us. 

As to this particular shipment, I do not know, but suppose 
it was handled as former shipments. 

I do not know anything about the draft of the Centennial 
Mill Co. upon Clarkson & Co. about December 11th, 1903, as 
J was not in Port Arthur and the details were not sent to me. 


I do not know whether sueh a draft was presented or before 
whom, or whether it was accepted or not. 

All my books, docnments and records belonging to Port 
Arthur were lost during the siege, with the exception of a few 
unimportant ones, which do not in any way refer to the shij- 
ment. | 

I do not know whether any part of the proceeds of the 
sale of “Hyades” flour was devoted to the payment of the said 
draft. 

I believe that a certain amount of the whole stock was sold 
a day or two before the war broke out. Any such proceeds 
must have been deposited in the Russo-Chinese Bank, as there 
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was no other place for the money to be put. Whether it was 
appiled on the draft or not, of course, I cannot tell. Having 
no records 1 do not know whether the draft was paid or not. 
But from indirect information which I reeeived during the 
first month or two after the war broke out, I supposed at that 
time that the draft had been paid. 

At various times in 1904 and 1905, I stated to persons in- 
terested that said draft had been paid at maturity, or words 
to that effect, based on the information I had received during 
the first two months after the outbreak of the war. 

Interrogatory 48. Did you intend to deceive any person 
by such statements, if you made any? 

Answer: [ certainly had no intention to deceive anybody, 
and herewith is a copy of a telegram sent to Mr. Epstein in 
St. Petersburg. Mr. Epstein at that time was the head man- 
ager of the Vladivostok branch of the Russo-Chinese Bank, and 
had gone on to St. Petersburg to consult with the board of 
the Russo-Chinese Bank. At the outbreak of the war, when 
my people were driven out of Port Arthur, no private people 
of fimms were allowed to send telegrams to Port Arthur, so I 
asked the managers of the Russo-Chinese Bank tn Vladivostok 
to send certain telegrams for me through theiv office in Port 
Arthur, When Mr. Czechowiez was driven out of Port Arthur, 
he was here for a few days, and I asked him if there were any 
unpaid drafts in Port Arthur, and he told me that there were 
none, all having been paid np to date. Indirectly I heard that 
some goods, among which was a certain amonnt of flour, had 
been sold by my former manager, Mr. Davidson, to M. Gins- 
burg & Company. At the time this sale was nade Mr. David- 
son was no Jonger in my employ, having been discharged some 
days previously. He, however, took advantage of the confu- 
sion In Port Arthur to make this sale. Thinking that there 
was a certain amount of money that would be to my credit in 
the Port Arthur branch of the Russo-Chinese Bank, T asked 
the managers to telegraph to their managers in Port Arthur 
to remit any balance to my credit to the bank here. The re- 
ply from the Port Arthur bank was that they were holding 
money of mine to pay certain drafts that were about due. At 
my request the bank here once more telegraphed to the Port 
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Arthur bank and told them to send forward all drafts that 
they might hold against Clarkson & Company to the Bank 
here, and also any money that Clarkson & Company had on 
deposit; the idea being to pay up these drafts in Vladivostok, 
as at that time my office in Port Arthur was completely de- 
serted. After a few days the reply eame back saying that 
the money that T had on deposit had been used in paying up 
a draft from the Centennial Mill Company. For future evi- 
dence I wanted to get copies of all these telegrains but I coulda 
never get them from the bank. As Myr. Czechowicz had told 
me that all drafts up to date had been paid, and had men- 
tioned that there was one draft that was about due from the 
Centennial Mill Company, and as the Port Arthur bank had 
held back money of inine against the payment of such draft, 
TI naturally took it for granted that any draft from the Cen- 
tennial Mill Company had been paid up. I tried to get full 
particulars from Mr. Czechowicz, but he was so badly fright- 
ened that he had only an indistinet idea of what really had 
happened in Port Arthur and could vive me no such details as 
I required. He was here but a few days, and then left for 
America. 

The translation of the telegram referred to in the begin- 
ning of this answer is as follows: 

“St. Petersburg, Sergei-efskaia 38, Stephan Lwovitch Ep- 
stein. I confirm that telegram of Vladivostok Branch to 
Shanghai Branch was sent at my request, but still think that 
Port Arthur branch kept back money to pay the draft let St. 
Petersburg send Port Arthur account so that I can make out 
how the business actually stands Clarkson, October 27th, 
1906.” 

IT am unable, up to the present time, to say whether I was 
mistaken in my statement that the draft had been paid, or not. 

Interrogatory 47. State if you knew what were the politi- 
cal conditions at and in the neighborhood of Port Arthur dur- 
ing the year 1904, both on the land and on the sea. 

Answer: During the year 1904 war was going on_ be- 
tween Russia and Japan, and the Japanese fleet in front of 
Port Arthur kept the Russian fleet hemmed in the harbour, 
and on land the Japanese army had Port Arthur shut in and 
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besieged, as a result of which no communication could be had 
with Port Arthur whatever for private parties. All Ameri- 
cans and Englishinen were driven out of Port Arthur at the 
beginning of hostilities, and the only communication with the 
outside world was by occasional dispatches that the Russian 
Government managed to get through the lines with torpedo 
boats, This means of communication of course was of abso- 
lutely no benefit to merchants, and as a result TL know practi- 
cally nothing of what was going on. 

The war put a full stop to all outside communication with 
the world either telegraphic or by post with the exception of 
an occasional Russian torpedo boat that managed to run the 
blockade and deliver despatches to Chefoo. All mail conmu- 
nication was cut off between Port Arthur and the outside world 
after the taking of Dalny by the Japanese and stayed cut off 
until the end of the war. 

Port Arthur was besieged by the Japanese and captured 
by them in the latter part of the year 1904 and the beginning 
of 1905. 

To the best of my knowledge and belief Clarkson & Co. 
owed nothing to the Russo-Chinese Bank at Port Arthur dur- 
ing the months of April and May, 1904. 

Mr. Ofsiankin was the manager of the Port Arthur Branch 
of the Russo-Chinese Bank in April and May, 1904. 

To the best of my knowledge, Clarkson & Co. did not give 
any instructions written or oral to the Russo-Chinese Bank 
at Port Arthur or to its managers or either of them, to pay 
any sum on account of the Centennial Mill Company's draft 
on Clarkson & Co. for $36,194.80 for the “Hyades” flour. 


CROSS-EXAMINATION, 


At this time the firm of Clarkson & Co. is indebted to the 
Russo-Chinese Bank for the sum of 231,000 roubles. 

The company never owed the Shanghai Branch of the 
Russo-Chinese Bank any money whatever. 

The amount that was owing to the Port Arthur Branch 
was a matter of dispute after the war. Clarkson & Co. claimed 
that they owed nothing and that the total debt of Clarkson 
& Co. was owed by them to the Vladivostok Branch. The 


=~ 


NATIONAL BANIXS OF COMMERCE 11% 


amount that was owing was a matter of dispute for almost 
two years, commencing in October, 1906. Clarkson & Co. 
Claimed the bank owed them over a half million roubles and 
the bank claimed that Clarkson & Co. owed them over 900,000 
roubles. It was finally settled in May, 1908, by a compromise 
by Clarkson & Co, acknowledging a debt of 231,000 roubles. 

I know the firm of Ginsburg & Co. of Port Arthur and 
vicinity. 

Early in the year of 1904 Ginsburg & Co. obtained posses- 
sion of a certain amount of flour from Clarkson & Co. at Port 
Arthur, but whether it was the “Iyades” flour or not IT do 
not know. They bought the flour from My. Davidson after 
his dismissal by me. They purchased it from Mr. Davidson 
as the supposed representative of Clarkson & Co. It was not 
Clarkson & Co, who made the sale. 

Cross-interrogatory No. 22. Was the sale made to Gins- 
burg & Company by W. 8S. Davidson, acting for Clarkson & 
Company? If so, state what was the purchase price of the 
flour? Did it not amount to the sum of about 67,000 roubles, 
and did not you complain to the Russo-Chinese Bank at Port 
Arthur that Davidson had agreed to sell the flour to Gins- 
burg & Conipany for less than it was worth by at least one 
rouble per sack? 

Answer: The sale was made by W. S. Davidson, but after 
his disniissal from Clarkson & Company. 

W. 8S. Davidson was not acting for Clarkson & Company 
when he sold the flour to Ginsburg & Company. The flour was 
sold at two different prices, one bill was made out at Rbls. 
2.00 a sack, and one bill was made out at Rbls. 2.40 a sack. 
The exact amount of flour sold by W. 8. Davidson to Ginsburg 
& Company I do not know, nor do I know the amount that it 
brought. 

On ,account of the inability of Vladivostok merchants to 
send and receive telegrams from Port Arthur, I only heard 
of certain transactions some little time after they had hap- 
pened. This information being derived throngh the aid given 
me by the Russo-Chinese Bank in Vladivostok, who were al- 
lowed to send telegrams to and from Port Arthur strictly on 
the bank's business. The first I heard was that the flour had 
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been sold at Two roubles a sack. | firmly believe at that tinie, 
that as war had broken out, the flour that was in Port Arthur 
at the time was worth fully Rbls. 3.00 a sack, consequently 1 
considered that any sale made at Rbls. 2. was at least One 
rouble below the market value. To the best of my knowledge 
and belief the selling price before hostilities commenced was 
from Rbls. 2.50 to Rbls. 2.60 a sack. It was only sometime 
afterwards that I heard that W. S. Davidson had made out 
the two sets of bills to Ginsburg & Company, and that the dif- 
ference between Rbls. 2.00 and Rbis. 2.40 a sack had been 
turned over to him by Ginsbure & Company. He received 
some cash and the balance by a draft on Shanghai. I heard 
of this draft on Shanghai, and the Russo-Chinese Bank of 
Vladivostok instructed the bank in Port Arthur to wire to 
Shanghai and stop the payment of it. This they succeeded 
in doing, aud Ginsburg & Company paid the amount of the 
draft into the Russo-Chinese Bank at Port Arthur. 


Cross-interrogatory No. 23. Did not the Russo-Chinese 
Bank, acting under your instructions, refuse to permit Gins- 
burg & Company to take the flour at the price agreed upon be- 
tween Ginsburg and Davidson, and did not Ginsburg agree 
with the bank to pay an additional sum for the flour in order 
to get it? 

Auswer: <Acting under instructions from me, the bank in 
Port Arthur refused to let Ginsburg & Company have the 
flour at Rbls. 2.00, whereupon Ginsburg & Company agreed 
to pay Rbls. 2.40. 

We gave no instructions regarding the sale of flour to 
Ginsburg & Company direct to the Russo-Chinese Bank in 
Port Arthur because we could not communicate with then. 
All instructions were given to the bank at Vladivostok with 
a request to forward. Almost all these requests on our part 
were verbal. 

Deposition of Anatoly Vladimirovich Vinberg, for Plaintiff. 

Thereupon the plaintiff read in evidence the deposition of 
Anatoly Vladimirovich Vinberg, taken and vertified before 


the Honorable James W. Ragsdale, United States Consul at 
St. Petersburg, Russia, and certified by him in his official ca- 
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pacity. The deposition of ANATOLY VUADIMIROVICH 
VINBERG, a witness on behalf of the plaintiff, was as follows: 

My name is Anatoly Viadinirovich Vinberg, 1 am sworn 
attorney at law, of the St. Petersburg District Court, resid- 
ing at St. Petersburg. Am 37 vears old. IT have been prac- 
ticing as attorney at law for eleven years, during which I 
have carried on legal civil suits in the courts of the Empire. 

In 1904 there was in force the “statute on bills of  ex- 
change” sanctioned by his lnperial Majesty on May 27, 1902, 
published in No. 62 of the laws and orders of the Government 
(See. 622). The statute on bills of exchange, after having 
been examined by the State Council and sanctioned by [lis 
Imperial Majesty, was put in force throughout the country 
since January Ist, 1903. 

The statute on bills of exchange was in force throughout 
the Quantoon Region and particularly in Port Arthur. 

I append hereto an official copy on the statute of bills of 
exchange in the Russian language. Owing to the lack of suf- 
ficient knowledge of the English language, I am unable to 
present a translation of the same which would be exact for the 
American Court to pronounce a judgment in virtue thereof. 


Testimony of 8S. T. Steparnoy, for Plaintiff. 


Ss. T. STEPARNOV was called and sworn as a witness on 
behalf of the plaintiff as a translator and testified as follows: 

Tam familiar with the Russian and English language. 

Turning to subdivision 41 of the pamphlet attached to the 
deposition of A. V. Vinberg entitled “A copy of the Laws of 
the Russian Empire, Vole 11, Part second, Statute on Bills 
of Exchange for Commercial purposes” and read and trans- 
lated paragraph 41, subdivision 41, as follows: 

“A bill of exchange due at a certain date, or at such a time 
from the date of it, or at such a time from presentation is to 
be presented for payment at the due date or at one of the fol- 
lowing two days if not holiday or Sundays.” 


DEPOSITION OF CHARLES RICHTER, ON BEHALF OF 
PLAINTIFF. 


Thereupon the plaintiff read in evidence the deposition of 
Charles Richter, taken and certified before the Honorable Lester 
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Maynard, United States Consul at Vladivostok, Siberia, and 
certified by him in his official capacity. The deposition of 
CHARLES RICHTER, a witness on behalf of the plaintiff, 
was as follows: 

My name is Charles Richter, I am thirty-five years of age, 
reside at present in Harbin. I am director of the [usso- 
Chinese Bank at Harbin. 


From January 1st, 1904, until the end of 1904, T resided at 
Port Arthur. From January Ist until April 14th, snbman- 
ager of IXunst & Albers, Port Arthur; from April 14 to Au- 
gust 2d, Manager of Kondakoff & Souvoroff. And from <Au- 
gust 2d was attorney of the Russo-Chinese Bank at Port Arthur, 


I was one of the three managers. I had to keep one of the 
books, the register of accepted checks issued by the bank. I 
had to look over the books on several occasions and also to 
make entries. The bank kept books in order and entries were 
made in the daily journal involving the collection of drafts and 
all moneys collected for third parties were entered in the 
cash-hook. 


At the capture of Port Arthur the books, papers and effects 
of the Russv-Chinese Bank were all arrested by the Japanese 
and were retained by them until about April, 1906. While 
the books, papers and effects were in the possession of the 
Japanese military forces, the bank had no access to them. 
They are now at the head office of the bank. 


There was a law in Port Arthur in 1904 to allow two days 
of grace on bills of exchange. 


Interrogatory 33. State any other matter or thing within 
your knowledge material to the action of the plaintiff herein 
against the defendant herein, as fully as though you had been 
particularly interrogated hereon. 

Answer: As far as I know Clarkson is stating to have 
paid the draft for $86,194.80, but I know for a fact that such 
draft has not been paid by Clarkson; that it was protested, 
and the bill and protest sent to the National Bank of Com- 
merce of Seattle, but has gone astray in consequence of the war. 
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CROSS-EXAMINATION 


T am still employed by the Russo-Chinese Bank. 

The books of the Jate Port Ardhur bank are now at the 
office of the bank at St. Petersburg. They are not at Viadi- 
vostok at present. I have no access to them, and they are not 
under ny control. 

The correspondence between Clarkson & Co. or Clarkson 
and the Port Arthur branch is now in the head office of the 
bank at St. Petersburg. It is not in my possession or under 
my control. [T have some uncertified extracts of it. 

During 1908 and part of 1904 managers were: A W. 
Ovsiankin, now manager of the Vladivostok branch of the 
Russo-Chinese Bank, and A. E. Dmitrieff-Maimonoff, who left 
the services of the bank in 1905 and whose present residence 
is unknown to me, and officers were Mr. Alexander Friedberg, 
now in St. Petersburg at the head office of the bank, and Mr. 
S. A. Pavloff, now at the bank’s services in Vladivostok. 
Messrs. Ovsiankin, Friedberg and Pavloff left Port Arthur on 
the 20th July—2d August, 1904, during the siege. Mr. Mam- 
onoff remained in Port Arthur and T was transferred on the 
said date from Suvoroff & Kondakoff's office to the bank as 
submanager. From 1st of December, 1903, until 20th July/2d 
August, 1904, the officers in charge were Messrs. Ovsiankin, 
Friedberg and Pavloff and partly Mr. Dmitrieff-Mamonoff, 
whose arrival was unexpected a few days prior to Port Arthur 
being cut off by the Japanese; it was his intention to return 
to Moukden, where he was in charge of the Russo-Chinese 
Bank, but that was impossible. From the 20th July/2d Au- 
gust, to the closing of the Port Arthur branch the business was 
carried on by My. Mamonoff and myself. 

I was not familiar with the go-downs of Clarkson & Co. at 
Port Arthur. I was there once or twice, it must have been 
in the beginning of 1904 prior to my entering the bank's ser- 
vice. When visiting the go-downs I saw a lot of flour, but I 
could not state the quantities. 

Hostilities between Russia and Japan commenced on the 
26th January/Sth February, 1904, and Port Arthur was cap- 
tured on the 20th of December, 1904,/2d January, 1905. 
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MR. GREGORY: These are all the depositions that we 
have. May it please the court, it may be stipulated between 
the parties that the steamship “Hyades” arrived at Port Ar- 
thur on January 16, 1904, and that she left Port Arthur for 
her homeward voyage on January 22nd, 1904. 

It may be also stipulated that the log book of the steamship 
“Pleiades” will show that she arrived at Port Arthur on Feb- 
ruary 7, 1904, and that she left Port Arthur for her homeward 
voyage on February 13, 1904. 

R. R. Spencer, a witness produced by the plaintiff to main- 
tain the issues on its behalf, being sworn, testified as follows: 

In the years 1903-4-5 and 6 I was cashier and vice-president 
of the defendant bank, National Bank of Commerce, of Seattle, 
and as such had charge of the correspondence with the Russo- 
Chinese Bank of Port Arthur. I recall the fact that a draft of 
the Centennial Mill Company for Thirty-six thousand odd dol- 
lars, dated December 11, 1908, drawn on Clarkson & Co., was 
brought to the bank. Previous to that time the bank had had 
a number of transactions between the Central Mill Company 
and Clarkson & Co. These transactions dated back to 1906 
or 8. In the meantime we had dealt with the Russo-Chinese 
Bank. I recognize the letter dated January 9/22, 1904, plain- 
tiffs trial Number one. It was received by us about Feb- 
ruary 25, 1904. That letter was in the usnal form in which 
we had heen accustomed to receive acknowledgment of drafts 
hy the Russo-Chinese Bank. The paper referred to was _ re- 
ceived in evidence as plaintiff's Exhibit “A,” and read (Post 
p. 149). 

PLAINTIFI’S TRIAL 1. 
CASE NO. 1517 
Plaintiff's Exhibit A 
UNITED STATES DISTRICT COURT, 
Western Dist. of Washington. 


Vs: 


FILED 


559/8 (7035/6) 
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U. 8. DISTRICT COURT 
Western District of Washington 
Feb, 27, 1912 
A. W. ENGLE, Clerk 
Dee escestso<ss Deputy 
1833 
RUSSO-CHINESE BANK 
Codes used :— 
ABC 4th ed. Port Arthur, 9/22 January 1904. 
ABC 5th ed. 
Al 1898 
Lieder’s 1898 
Western Union 1901 Seattle, Wash. 
Telegraphic Address: 
“STINORUSSE” 
Dear Sirs, 
11/XIT-03-- 


We beg to acknowledge receipt of your fav 
as well as of advised bill & docunients for 
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sent us for collection Feb 25, 1904 
PLEASE NOTE :— 


1. That, unless otherwise instructed, bills of any description 

sent us for procuring acceptance &/or for collection will 

be protested both for non-acceptance or non-payment and 

immediately returned to the sender. 

When sending us for collection DOCUMENTARY BILLS 

or ONLY DOCUMENTS, clearly state in your letter ac- 

companying same whether in case of dishonor :— 

(a) both bill and documents are to be promptly returned 

_ with the relative deed of protest, or 

(b) if the bills is to be returned & the relative documents 
are to be kept here at your disposal or 

(c) if the goods are to be stored by us and fire insurance 
is to be covered pending receipt of your instructions. 

3. Our Bank does not guarantee that the goods be stored in 
due time when there is no storage accommodation obtain- 


be 
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able, and takes no responsibility whatever if same are not 
landed in perfect condition, nor if the goods are deteriorat- 
ing or becoming of lower value in consequence of price fluc- 
tuations while under our Bank's control. 
Yours faithfully 
RUSSO CHINESE BANK 
(Port Arthur Branch) 
W. S. DAVIDSON, 


In connection with the shipment by the “Hyades” our in- 
structions were the usual printed ones for collection and re- 
turn in New York funds, and that the documents were to be 
delivered only on payment. Those were the only instructions 
so far as I recollect. We did not give any instructions to insure 
or store this flour so far as I know. After some time we becanie 
involved in quite a correspondence with the Russo-Chinese 
Bank concerning respective rights of the two banks. In our 
letters we stated to them that we had knowledge of the fact 
that the draft was paid at the Port Arthur Bank and urged 
them to pay the money. The statement in our letter of July 
13, 1906, that the receipt of the draft was never acknowledged 
I now find was a mistake. It probably was not called to inv 
attention. We have searched the records of the bank and 
cannot find that the draft had been returned to us. If it had 
been returned it would have been immediately placed on my 
desk for my personal attention. I am certain that the draft 
never reached Seattle. Our bank paid the Centennial Mill 
Company the face of the draft without discount. The Mill 
Company subsequently paid the money back to us November 
2, 1904. That was before the Russo-Chinese Bank had paid 
us. We had a guaranty from the Centennial Mill Company 
to protect us against that draft. Independent of the draft I 
had a yerbal understanding with the president of the Centen- 
nial Mill Company that if we continued to send drafts to the 
Russo-Chinese Bank that it must be done at their request, and 
that they must stand for all liabilities, all risks, that were 
incurred by so doing. This was from Mr. Thomsen, president 
of the Mill Company, and was made before the shipment on 
the “Tvades,” with the understanding that they were to take 


NATIONAL BANK OF COMMERCE e255 


every risk and responsibility so far as the handling of the 
drafts were concerned. On receipt of money from the Russo- 
Chinese Bank we paid it over at once to the Mill Company. 
The payment by the Russo-Chinese Bank included the face of 
the draft and interest on same from the time the flour left 
Seattle. We never paid the Russo-Chinese Bank anything In 
connection with its services for this transaction. The Cen- 
tennial Mill Company has received its money for the flour 
and our bank has received the money paid for the draft. 

And upon Cross-Examination, he said: 

The general guaranty of the Centennial Mill Company was 
not in writing. The president of the company stated to me 
verbally that if judgment should be rendered against us in this 
ease his company would pay it. The Centennial Mill Coim- 
pany re-paid us, principal and interest, November 2, 1904. 
After that time in further negotiations with the Russo-Chinese 
Bank, we were representing the Centennial Mill Company. 
We never received the letter of May 26, 1904, alleged to have 
contained the draft. 

“() Now, Mr. Spencer, counsel has directed your attention 
to the letter of January 9/22, 1904, addressed by the Russo- 
Chinese Bank to the National Bank of Commerce, in which 
there are certain printed sections beneath the letter or in the 
letter, in which it is stated that “Unless otherwise instructed, 
bills of any description sent to us for procuring acceptance or 
for collection will be protested both for non-acceptance or non- 
payment and immediately returned to the sender.” Regard- 
less of that provision which I have just read to you, I will 
ask you what the custom is among bankers, and what is the 
commercial usage ainong bankers, with regard to the return of 
the documents when drafts are protested, or otherwise? 

MR. GREGORY: We object to that question upon the 
ground that there is no room here or no occasion for the in- 
troduction of any usage or custom. The transaction in this 
ease was a definite contract, formed by the letters which said 
that the documents should be delivered as against the pay- 
ment. There is no doubt or ambiguity concerning the matter, 
and, therefore, custom or usage is not admissible. I invoke 
the rule that you never can support a contract by custom or 
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usage unless the contract is ambiguous or needs to be supple- 
mented by additional testimony. 

(Argument. ) 

THE COURT: Overrule the objection. 

MR. GREGORY: Note an exception, 

THE COURT: Exception allowed.” 

A They are supposed to protest the draft for non-accept- 
ance and non-payment and it is customary where large amounts 
are involved, to cable the fact that the draft has been protested 
for non-acceptance or non-payment. No cablegram was sent 
to us regarding that matter from Port Arthur. 

Q I want to call your attention to the seeond subdivision 
of the printed matter contained on the letter to which I have 
just referred, which reads as follows: “When sending us for 
collection documentary bills or only documents, clearly state 
in your letter accompanying same whether in case of dishonor :— 
(a) both bill and documents are to be promptly returned with 
the relative deed a protest, or (b) if the bill is to be returned 
and the relative documents are to be kept here at your disposal 
or (e) if the goods are to be stored by us and fire insurance 
is to be covered pending receipt of your instructions. 

I will ask you, Mr. Spencer, to state what the commercial 
usage among bankers, is, between the forwarding bank and 
the collecting bank, as to the duty or custom of the collecting 
bank to return the documents upon the dishonor of the draft, 
either for non-payment or for non-aeceptance, and the docu- 
ments accompanying them. 

MR. GREGORY: We object to this question also upon the 
ground that this is not a proper subject for custom, and upon 
the further ground that the contract specifieally and directly 
provides as to what is to be done. 

THE COURT: I take it that you mean by “custom” the 
course of business. 

MR. MeCORD: That is all. 

THE COURT: And I think it is proper to explain to the 
jury the course of business as bankers understand it. 

MR. MeCORD: That is exactly what I am trying to do. 

THE COURT: Overrule the objection. 

MR. GREGORY: Note an exception. 
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A They will hold all documents until they receive an an- 
swer. It is ordinarily customary for them to bold the draft 
and documents until they can receive advice, especially the 
bills of lading, in order that they may be able to take action 
in regard to the goods. I am speaking now in any event that 
they cable us we would give them specific instructions as to 
what to do. The reason those instructions are not included 
in our letter is from the fact that we never know what con- 
tingency may arise, consequently we leave it to their judgment 
to take such steps in the event of any contingency as they 
would take to protect their own property, by advising us. 

MR. GREGORY: We ask that that portion of the answer 
commencing with “the reason” to the end go out as not re- 
sponsive to the question and as incompetent, irrelevant and 
immaterial. 

THE COURT: The motion to strike is denied. 

MR. GREGORY: Exception. 

THE COURT: Exception allowed, 

Q (Mr. McCord) In the absence of instructions, what is 
the commercial usage in regard to the return of the documents? 
Suppose there is no telegraphic communication, they don’t 
advise of the fact of the dishonor, the forwarding bank knows 
nothing about it, what is the duty of the bank upon the dis- 
honor of the paper, and what is the custom in regard to the 
return of the draft and the documents? 

MR. GREGORY: We note the same objection, Your 
Honor, as heretofore made. 

THE COURT: Objection overruled. 

MR. GREGORY: Exception. 

THE COURT: Exception allowed. 

Q (Mr. McCord) What is it? 

A The custom would be to return the draft—protest and 
return the draft, either for non-acceptance or payment, as 
the case might be. 

Q What would become of the documents? 

A The documents would be held and probably nsed in 
the matter of storing the goods. They would be compelled,— 
should they store the goods and take such steps as might be 
hecessary to protect our interest, the documents might have 
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to be delivered to the steamship company or used in the storage 
of the goods. The draft would be protested and returned and 
should be protested and returned promptly. 


Q What is the custom, in case of the dishonor of a draft 
or non-payment, of the collecting bank, in the absence of in- 
structions, in regard to storing and protecting the goods? 

MR. GREGORY: We object to that as incompetent, irrele- 
vant and immaterial, calling for a conclusion of law. The 
eourts have very clearly defined what the powers and duties of 
collecting banks are. 

MR. McCORD: I am not asking what the law is, I am 
asking what the banks usually do, in commercial usage? 

MR. GREGORY: I submit it is not a question of usage? 

THE COURT: Overrule the objection. 

MR. GREGORY: Note an exception. 

THE COURT: Exception allowed. 


A They are expected to use diligence in taking such steps 
in regard to storage, insurance and so forth as they would take 
were the property their own and under their own immediate— 
and in their own immediate possession. 

MR. GREGORY: We ask that the answer be stricken out 
as not responsive, as not stating what the custom is; it not 
having been stated over what extent of territory it goes, or 
whether it would apply in this particular instance. 

THE COURT: Motion to strike is denied. 

MR. GREGORY: Note an exception. 

Q (ALr. McCord) As I take it, then, Mr. Spencer, these 
requirements or these suggestions that the Russo-Chinese Bank 
made to you as to what you should tell them when you sent 
the draft, what to do with it in case of dishonor, as I under- 
stand you the commercial usage would control that regardless 
of whether you told them to do so or not? 

A Yes sir. 

MR. GREGORY: Objected to as calling for a conclusion 
of law, the witness substituting his opinion for what the law 
SAYS. 

THE COURT: I think the question is objectionable as a 
leading question. 
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MR. McCORD: 1 am cross examining their witness, he is 
not my witness. 

THE COURT: Well, that is so. T overrule the objection. 

MR. GREGORY: Note an exception. 


RE-DIRECT CROSS-EXAMINATION. 


The draft should be returned by the collecting bank and 
generally is, unless there is some such reason as the following: 
The payer promises within ten days to take it up, in which 
vase it would be foolish upon the part of the collecting bank 
to return it, but if there is no prospective payment by the 
drawee of the draft it should be returned, and bills of lading 
as well, unless they are required, or are essential to the proper 
eare and handling of the goods by the collecting bank. There 
is temporarily a reason why the collecting bank should retain 
the bills of lading which does not apply to the draft. I knew 
the firm of Clarkson & Co. of Port Arthur. Did not know 
that they were agent of the steamboat line. Never knew it 
until it developed later; probably at the previous trial of this 
case. Cannot say whether Mr. Ostrander sent letter from 
Shanghai which he said that the reason that this flonr had been 
gotten away was that Clarkson was also the agent of the steain- 
hoat line. Cannot state. May have seen letter of that kind. 
It is some eight years ago. I knew of certain documents in- 
volved in this case being at the Puget Sound National Bank. I 
saw them about August, 1906. Found all the documents there 
except the draft. 

THE COURT: 

Q In the case of flonr, Mr. Spencer, sent to a foreign coun- 
try, with a draft, 30-day draft or a time draft payable at sight, 
attached to a bill of lading, what is the course of business 
as between banks with regard to the custody of the flour during 
the time intervening from the presentation and acceptance of 
the draft, if it should be accented, and the date when the pay- 
ment on the draft would he due? 

MR. GREGORY: Your Honor, I dislike very much to 
make an objection, but to he consistent I shall have to do so. 

THE COURT: Yes, I will allow you an exception. I think 
this ought to be explained. 
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MR. GREGORY: I simply wanted to maintain my record 
on that. 

THE COURT: You have your exception. 

A The goods are supposed, or are, or at least should be 
stored in an independent warehouse, that is, a warehouse that 
is free from the interference of the consignee of the goods. 
Ordinarily the policies of insurance follow the draft, so that 
the bank has knowledge that the goods are insured. If the 
goods are deliverable upon acceptance and the party accepts 
the draft, of course he takes the bills of lading and the sending 
bank or the drawer assumes all liability from then on. If the 
drafts are payable—if the draft is drawn “Delivery of docu- 
ments on payment only” then it is the duty of the bank, so far 
as it can exercise it by reasonable diligence, to hold posses- 
sion indirectly, by warehousemen, of those goods, until it de- 
livers the bill of lading or the warehouse receipts which are 
substituted for the bill of lading. 


RE-CROSS EXAMINATION. 


Among documents returned to the Puget Sound National 
Bank in 1906 were bills of lading of either two or three drafts, 
which should have been delivered to the consignee upon the 
payment of the draft, but they evidently had not done so and 
returned them, for what reason I could not tell. They were 
shipments with drafts on Clarkson & Co. The drafts had been 
paid, but the documents were returned. The documents with 
the Puget Sound National Bank were offered to us on condi- 
tion that we repay the amount received by us with interest. 
There was no unconditional offer. 


RE-DIRECT EXAMINATION, 


1 cannot say whether the bills of lading just spoken of re- 
ferred to two drafts for $4136.00 and $16,155.20 or not. I 
think those were the bills of lading. I as a banking man un- 
derstand that when a bank receives a draft for collection, with 
the bill of lading attached, and there is no instructions of any 
kind given exeepting that the documents shall be withheld 
until payment, the collecting bank in such a case assumes re- 
sponsibility for the goods. They assume the responsibility 
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of giving the merchandising company the same care that pru- 
dence on their own part in protecting their own goods would 
dictate. They assume—when the steamer comes in—and can- 
not assume otherwise, that the goods go from that steamer into 
the warehouse. The bills are presented to the drawees. If 
they accept and are responsible the bank can naturally assume 
that no further attention is necessary on its part, excepting 
to hold the bills of lading and nominal possession of the goods 
until the draft is paid, unless it is directed to deliver when 
the draft is accepted, and the drawee is, in the opinion of the 
bank, responsible. Its responsibility so far as looking after the 
goods is over. The bank is usually supposed to use the same 
judgement that it exercises in the preservation of tts own funds. 
I meant that the goods should be stored in an independent ware- 
house. In this case I meant that the Russo-Chinese Bank was 
responsible because Clarkson & Co. were the agents of the steam- 
boat company, and also the parties who were buying the flour. 
Supposing that the bank at Port Arthur did not know that 
Clarkson was the agent of the steamboat line, I should say 
that under those circumstances, if it had presented the draft 
on its arrival, procured acceptance, transacted the business in 
the usual way, had no knowledge or suspicion from the fact 
that Clarkson & Co. was the agent of the steamship company, 
they could not be expected to go down and watch the unloading 
of the boat. 


WITNESS RECALLED FOR RE-CROSS EXAMINATION. 


Q (Mr. MeCord) Mr. Spencer, referring to the question 
that was asked yon fast night by Mr. Gregory, for the plaintiff, 
I think he asked you if a draft drawn as this one had been 
drawn, with documents attached, that after the acceptance 
of the draft, pending the pay date of the draft, if the goods 
were housed in an independent warehouse, you would not con- 
sider it the custom of bankers to look after that shipment; 
is that correct? 

MR. STILES: If Your Honor please, I object to this as 
not cross examination. 

MR. MeCORD: Counsel brought it out, Your Honor. 

MR. STILES: Only after counsel's insistence had brought 
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out other matters. We asked this witness just three things, 
which [ called Your Honor’s attention to yesterday. 

THE COURT: This question, as far as it has been stated, 
is almost a repetition of one of counsel's that was asked last 
night hy your side. I don't know what else is commeg, what 
else there is to it. State your question and let me hear it. 

(Question read. ) 

A I answer no to that question. 

Q (Mr. MeCord) Now, counsel also asked you if there 
was nothing to excite the suspicion of the bank as to the fact 
if the goods being in the possession of the consignee or being 
disposed of, would it be the custom of the bank to look after 
the shipment. [ think you answered that question no. IT will 
now ask you, if there was anything to excite the suspicion of 
the collecting bank as to whether the goods were in the hands 
of the consignee wrongfully or were being sold hy him, what 
would be the custom of the bank, if they had this suspicion or 
did have this knowledge of the fact that the goods were in the 
hands of the consignee contrary to the instructions of the 
bank or that the goods were being sold by the consignee before 
the payment of the draft? 

MR. GREGORY: We object to the question, first, upon 
the ground that it is not proper cross examination, and, sec- 
ondly, that it assumes a state of facets which are not proven 
to have existed—that there was any reason for suspicion on 
the part of the hank at Port Arthur. There is no testimony 
on the point at all. 

MR. McCORD: That is the question counsel brought right 
home, Your Honor. 

MR. GREGORY: No, he assumes. Of course the question 
amounts to this, assumes there was something suspicious, “What 
would you do?” T concede at once they ought to do something. 

MR. MeCORD: Counsel asked him the question, if there 
was not anything suspicious what he would do. Now TI simply 
put it in the converse form. 

MN. GREGORY: The question may it please the court, 
must refer to the actual condition of affairs. We are not deal- 
ing with purely hypothetical questions. 

THE COURT: The question Mr. MeCord asked of this 
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witness a while ago was if there was anything to excite sus- 
picion. 

MR. GREGORY: Yes. 

THI COURT: Now, that isa fact. 1 don’t know whether 
the witness knows enough to answer it or not, whether he 
is possessed of knowledge. On cross examination they have a 
right to ask him. 

Mk. GREGORY: May it please the court, if the question 
is this way, “if there was something suspicious, was it the duty 
of the bank to do something?” which of course must require 
the obvious auswer “Yes, I concede that, it is a self-evident and 
patent fact, but the question here is, “Was there anything sus- 
picious?” I will submit to the ruling. 

THE COURT: I will overrule the objection. 

MN. GREGORY: Note an exception. 

THE COURT: Exception allowed. 

Q (Mr. McCord) Answer the question. 

A We should at once take such steps— 

THE COURT: (Interrupting) Oh, no. 

Q (Mr. McCord) Don't say what you would do. I ask 
you what the usage was. 

A To take such steps as would protect the drawer, the 
actual owner of the goods. 

Q <And what would you mean by taking such steps as would 
protect him? 

MR. GREGORY: I make the same objection, may it please 
the court, to all of this examination. 

THE COURT: Overruled. 

MR. GREGORY: Exception. 

A Take possession of the goods, get them out of the pos- 
session of the drawee. 


RE-DIRECT EXAMINATION. 


Q (Mr. Gregory) Have you ever been in Port Arthur, 
Mr. Spencer? 

A I have not. 

Q So that whatever you have testified to concerning the 
custom has been what vou have heard from others? 

A No, it is commercial usage. 
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() Who was to pay the freight in connection with the ship- 
ment of the “Hyades,” do you remember? 

A Mr. Clarkson. 

Q Mr. Clarkson. So if the Russo-Chinese Bank had tried 
to move this cargo out of the warehouse or away from the 
Steamboat Company, they would still have had to pay the 
freight, wouldn't they? 

A To Mi. Clarkson. 

Q No, to the Steamboat Company. 

A Not if the freight had already been paid. 

Q But £ just ask you where it was to be paid? 

A In Port Arthur. 

Q@ Yes. Now, assuming Clarkson & Co. had not paid it, 
if the bank were to get it out of Clarkson's warehouse they of 
course would have had to pay the freight? 

A Certainly. 


RE-CROSS EXAMINATION, 


Q (Mr. MeCord) Do you know anything of your own 
knowledge as to who was to pay the freight, Mr. Spencer? 

MR. GREGORY: The bill of lading speaks for itself. 

A It was not, from my memory, a C. I. I. draft. 

Q (Mr. McCord) What is that? 

A It was not their custom to draw C. [. F. drafts. 

Q (Mr. Gregory) What does that mean, Mr. Spencer? 

A That means all charges paid on this side, costs, msur- 
ance and freight. 

Q) (Mr. Gregory) I would like to know what those words 
stand for—“C, I. F."? 

A I don’t now remember what “C.” stands for. “I.” for 
‘Insurance’ and ‘IF for “freight.” 

Q (Mr. Dorr) Cartage, isn’t it? 

A Costs, I think. 

Q (Mr. Gregory) Costs, insurance and freight? 

A I think it is costs, but I would not be positive as to that. 

(Witness excused. ) 

H. F. Cstrander, produced as a witness on behalf of plain- 
tiff, testified as follows: 

I live at Seattle. I am in the shipping business. I was 
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connected with the Centennial Mill Company for about ten 
years, beginning with 1898, and running to the fall of 1907. 
From 1901 to 1905 L represented the Mill Company on the 
Coast of Asia, from the Philippines to Vladivostok, which took 
in Port Arthur. My headquarters at first were in Shanghai, 
but afterwards in Kobe, in 1908 and 4. 1 have been in Port 
Arthur. At that time it was a town of between thirty and 
forty thousand, and was a place of importance in supplying 
goods to the Russian troops. I knew the firm of Clarkson & 
Co. from the spring of 1898. The Centennial Mill Company 
did business with Clarkson & Co. from that time on to the 
extent of several hundred thousand dollars a year, all in flour. 
Shipments were made to Vladivostok, Port Arthur and Dalny. 
Dalny is about forty miles east of Port Arthur. Clarkson had 
a wareliouse system in each place. I was in Port Arthur late 
in January and early in February, 1904, four or five days 
hefore the outbreak of the war. I was there on business of 
the Centennial Mill Company. Visited Clarkson & Co. at the 
time. The reputation of Clarkson & Co. commercially was 
first class as far as I could find out. There was no special 
arrangement with our concern in regard to the shipment of 
flour over there by the Boston Steamboat and Boston Towboat 
Company's boats. Clarkson & Co. were the agents of those com- 
panies at Port Arthur up to the outbreak of the war. It was 
a well known fact that Clarkson & Co. were agents. Doats ran 
about once a month. Our shipments would be about eighty 
per cent. of the cargo for Port Arthur and Dalny. <A full 
cargo, if all flour, would be from one hundred and fifty to two 
hundred thousand sacks. Business between the Centennial 
Mill Company and Clarkson & Co. was transacted I think by 
Mr. Thomsen, president of the Mill Company, who was out 
there in 1908 and 9 and again in 1901 on the company’s busi- 
ness. When EI was there in 1904 there was some rumors of war, 
but it was not expected soon. JF was in Port Arthur probably a 
week, and went from there to Tientsin. I met Davidson. He 
and I left Port Arthur on the same steamer for Chin Wan Tau. 
T did not see the Boston Towboat Co. ship “Pleiades” at Port 
Arthur on that voyage. I saw her afterwards at Che Fn. 
While at Port Arthur I saw the officers of the Russo-Chinese 
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Bank. According to my usual custom I gave the bank no 
instructions, nor did I make any request as to what it should 
do, if anything, in connection with goods which had been sent 
under drafts and bills of lading which it held. I dowt think 
I was authorized to give any such instructions. If anybody 
had been so authorized it would have been myself probably. I 
believe the “Hyades” arrived there some time previous to my 
arrival several weeks before. I think some of the “Uyades” 
flour was there at the time. There was some flour on hand 
which I saw. I could not say how much. Perhaps five or ten 
thousand sacks or more. Couldn't say. I gave no instructions 
to the hank about the “Hyades” flour. 


CROSS EXAMINATION. 


I stated in my direct examination that it was a_ well 
understood fact at Port Arthur that Clarkson & Co. were the 
agents of the Towboat Company. The Bank could not have 
helped knowing it. 


AFTERNOON’ PROCEEDINGS, 
February 28, 1912. 


ARTHUR T. SHORT, produced as a witness on behalf of 
defendant, having been first duly sworn, testified as follows: 
Q (Alr. McCord) What is your name? 
Arthur T. Short. 
How old are you? 
Thirty-nine. 
Where do you reside? 
South Porcupine, Ontario. 
How long have you resided there? 
About a year. 
Prior to that time where did you reside? 
In Cothbalt. 
Flow long did you reside there? 
Four years. 
In the years 1903 and 4—from 1899 to 1904 where did 
you reside? 
A In Port Arthur, China. 
Q What business were you engaged in there, Mr. Short? 
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A I was a bookkeeper tor Clarkson & Company up to 
August, 1902, and after that date I had charge of the books, 
and joint manager, up to February 4, L904. 

Q When did you first enter the employ of Clarkson & 
Company? 

A In December, 1899. 

Q At what place? 

A At Port Arthur. 

@ <And how long did you remain with Clarkson & Com- 
pany after that? 

A Up until February 4th, 1904. 

Q Where were you in the month of January? 

mein Port Arthur. 

Q Were you away from there during the last year at any 
time, that is, between the first of January, 1903, and the 4th of 
February, 1904? 

A Oh, I was at Tientsin and Chinwangtan. 

Q How frequently? 

A Beg pardon? 

Q How frequently were you there? 

A Oh, I was there twice. 

Q At what tine? 

A Oh, it would be about February, 1903, the first, and 
along in the summer. 

Q Of 1903? 

ES «1903. 

Q When did you say you became manager of the Clarkson 
business? 

A In August, 1902. 

Q Who was the other manager? You say you were jointly? 

A W.S. Davidson. 

Q Mr. Short, you may just state what your duties were as 
joint manager, what you did in connection with the Clarkson 
business? 

A Well, we bought and sold goods; we were agents for 
steamships, and just the regular duties of manager of a branch 
office. 

Q Did you make contracts— 

A (Interrupting) Yes. 
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Q (Continuing)—for the firm? What business was 
Clarkson & Company engaged in at Port Arthur? 

A He was engaged in the mercantile business, agent for 
steamboat companies, insurauce companies, and so on. 

Q Do you recall the arrival of the ship “Hyades” at Port 
Arthur? 


A Ido. 
Q In January, 1904? 
A I do. 


Q Do you recall the date that she arrived? 

A Well, I can’t state the exact date, but it was around the 
middle of the month. 

Q Yes. Was any cargo unloaded from that ship, from the 
Centennial Mill Company? 

A Yes. 

Q Of what did it consist? 

A Well, there was flour for Clarkson— 

Q (Interrupting) How much flour? 

A Thirty-six odd thousand bags. 

Q Now, do you recall anything about a draft being drawn 
at that time by the Centennial Mill Company on Clarkson & 
Company for that shipment of flour? 

A Yes, there was a draft drawn. 

Q Just state what it was? 

A Well, it was a draft, the same as all drafts from Cen- 
tenial mills, at ninety days sight. 

Q And was it a draft unsecured or with documents? 

A There were documents attached. 

Q What documents were with it? 

A There was a bill of lading and copy of the invoice, and 
the insurance policy. 

Q Anything else that you recall. 

A No. 

Q When did the draft arrive at Port Arthur, do you know? 

A The draft arrived about the same date that the ship 
arrived. 

Q How? 

A The draft arrived ahout the same date that the ship 
did, within a few days of the boat. 
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Q Was it presented to Clarkson & Company by the bank— 
or who received the draft? 

A The Russo-Chinese Bank. 

Q Was it presented to Clarkson & Company? 

& Yc 

Q When was it presented, do you know? 

(No response. ) 

Q Was it accepted? 

A Yes, it was accepted. 

Q When? 

A It was accepted within two or three days after the 
steamship or—after the steamship arrived, during the discharg- 
ing of the boat. 

Q How mnech was the draft for? 

A Thirty-six thonsand odd dollars, gold. 

Q Do you know who accepted it on behalf of Clarkson & 
Company? 

A I accepted it. 

Q How was it accepted? 

A It was written across the face of the draft, “Accepted. 
Clarkson & Company, at ninety days sight from date, Clarkson 
& Company per A. T. Short.” 

Q That was you think about what time? 

A Of, that would be somewhere I should judge about— 
or from the 20th to the 25th, I am not sure of the date. 

Q Of January, 1904? 

A Of January, 1904. 

Q When the goods arrived, where were they put? 

A They were—from that boat they were put in Clarkson's 
go-down. 

@ What boat was this, you say? 

A This was the “Hyades.” 

Q, Put in one place? 

A Into Clarkson's go-down—Clarkson's warehouse. 

Q What is a go-down? 

A Well, it is a warehouse for storing cargo. 

Q_ Is it like one of the docks here, built out into the water, 
or on the mainland? 

A No, it was on the mainland. 
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Q Cana ship get up to the go-down? 

A No, the boats were always discharged out in the—into 
lighters out in the basin. There were no docks there at all. 

Q@ After the acceptance of the draft, I will ask you, Mr. 
Short, to state whether or not you had any arrangement with 
the Russo-Chinese Bank in regard to the sale of the flour by 
Clarkson & Company. If so, state what the arrangement was? 

A When we accepted drafts on flour, we gave the Russo- 
Chinese Bank— 

MR. GREGORY: (Interrupting) You are now being 
directed towards this special draft. 

MR. MeCORD: Yes. 

MR. GREGORY: This special draft. 

A Well, when we accepted this special draft we gave a 
letter of guaranty to the Russo-Chinese Bank—that was a letter 
that the cargo was the property of the Russo-Chinese Bank 
until paid for. 

Q (Mr. McCord) What else did it provide? 

A J can't give you the whole wording of the thing; that 
is the gist. 

Q Well, in regard to the sale of it? 

A Beg pardon? 

Q Was there anything in the agreement regarding the 
sale of the cargo? 

A Well, we sold the—we would sell the flour. 

Q I asked you what was in the agreement in regard to 
your selling of the flonr? 

A Well, the letter of guaranty was that we would sell 
the flour and deposit the money in the bank. 

Q (Ma. Gregory) Have you the letter here, Mr. Short? 

A Beg pardon? 

Q (Mr. Gregory) Have you the letter, or a copy of it, here? 

A No, sir, I have not. It was the regular form of bank 
guaranty; it was a printed form. 

MR. MeCORD: We demanded the original a year ago. 

MR. GREGORY: We haven't got it. 

MR. MeCORD: You haven't got it? 

MR. GREGORY: No. 

Q (Mr. McCord) Well, when was this letter of guaranty, 
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containing the provisions that you have named, executed with 
reference to the acceptance? 

A <At the time of the acceptance of the draft 

Q What became of the doemnents? 

A The documents were left at the bank. Oftentimes we 
took the documents; others we left them there. 

Q What did you do in this case? 

me, Ley were left there. 

Q@ With the Russo-Chinese Bank? 

A Yes. I went to the bank, accepted the draft, and gave 
the letter of guaranty, and then the papers, instructions, were 
handed over to the shipping clerk in Clarkson's office to look 
after the rest of it. 

@ Then how long after this letter of guaranty was executed 
between you and the Russo-Chinese Bank was it until you began 
to sell the flour? 

A Well, we had some old cargo, some old flour in the ware- 
house, which we always made it a point to dispose of first, be- 
cause it was simply piled on the ground, and we got rid of the 
old flour before we tackled the new. 


Q Can you give any estimate of the quantity of flour that 
was in the go-downs upon the arrival of the “Hyades” flour? 

A There was probably from six to eight thousand bags. 

Q And where did you get that flour from? 

A That flour came from the Centennial Flour Mills, or the 
bulk of it; I think there was a small shipment of a thousand 
bags that came in from a concern—Sprague somebody, that 
would have been in with that lot. 

Q You say you left the employ of Clarkson on the 4th 
of February? 

A 4th of February. 

Q How many sacks of flour—if you know, state—were sold 
by you between the time of the acceptance of the draft and 
the time that you left Clarkson & Company’s employ? 

A Well, sold by Clarkson's office, including myself, I should 
say about probably ten or twelve thousand bags. 

Q And to whom was that sold? 

A Oh, it was sold mostly through the comprador by Clark- 
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son & Company, to Chinese contractors working on the forts and 
on the government roads and— 

Q@ (Interrupting) Were the purchasers of this flour re- 
sponsible people financially? 

A They were all guaranteed by the comprador, who was 
guaranteed by other responsible Chinese. 

Q Was any other flour other than the shipment of the 
“Hyades” flour—any flour subsequent to the arrival of the 
“Hyades” flour, delivered to Port Arthur prior to the time vou 
left there or about the time you left? 

A No. 

Q After you left on the 4th did any other shipment come in? 

A Yes, there was a boat, the “Pleiades” arrived there the 
day previous to the war. 

That was about the— 

(Interrupting) 7th. 

(Continuing) The 7th. The war commenced when? 
At twelve o'clock on the night of the 8th. 

Was any flour unloaded from the “Pleiades”? 

The “Pleiades”? 

MR. DORR: He says he was not there then. 

MR. McCORD: He stayed at Port Arthur. 

Mh. DORR: Did you say you had Jeft Port Arthur? 

A No, I was not with Clarkson at that time. 

Q (Mv. Dorr) You were still in Port Arthur? 

A Iwas still in Port Arthur. Yes, there was loaded into 
the lighters from the boat T should say from 1,500 to 2,000 sacks. 

Q (Mr. McCord) How long did the “Pleiades” remain in 
jexoyelnes 

A Remained there until the—oh, IT don’t know, 14th or 
15th; I am not sure of the date. 


POPOPOD 


Q Did you leave Port Arthur on that vessel? 

A 6T left on that vessel. 

Q On the “Pleiades”? 

A On the “Pleiades.” 

Q Where did she take the cargo of flour to? 

A To Che-fu. 

Q Unloaded it there? 

A Unloaded it there into Cornaby-Eckford’s go-downs. 
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Q@ From what source did Clarkson & Company get their 
flour during the year 1903? 

A Mostly from Centennial Mills. 

Q What do you mean by “mostly? 

A Well, they had that small shipment from Sprague, and 
I bought one small shipment of 500 or a thousand bags from 
the Ogleby Flour Mills of Montreal. 
Q How much was the Sprague shipment? 


be 


A About a thousand bags. 
Q What quantity of flour did you handle at Clarkson & 


Company during the vear 1903? 

A I can’t tell you exactly; probably in the neighborhood of 
a couple of hundred thousand bags; perhaps more than that. 

Q Allof that flour you say was gotten from the Centennial 
Milis—practically all of it? 

A Yes, as far as I— 

Q (Interrupting )—Now, state how that was sold to Clark- 
son & Company? 

A Draft, ninety days sight, bill of lading attached. 

Q When was the payment to be made? 

A Payment was made as the flour was sold, money was 
deposited in the bank. When the draft matured, then the draft 
was taken by Clarkson & Company, paid in full. 

Q What I am trying to get at is, what sort of drafts were 
they, were they drafts against payment or drafts open? 

Drafts against documents. 

Yes, documents attached? 

Documents attached. 

To be delivered when, upon payment? 

Upon payment. 

Now, in all your dealings with the Russo-Chinese Bank, 
in handling the other shipments of the Centennial Mill! Com- 
pany,'I will ask you what arrangement if any was made with 
the bank in regard to the handling of this flour? 

MR. GREGORY: We object to the question as incom- 
petent, irrelevant, immaterial and not binding in this special 
case. 

THE COURT: I overrule the objection. 

MR. GREGORY: Note an exception. 


OPOrory 
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A Will you give me the question again, please? 

Q (Mr. McCord) 1 want to know what course of dealing 
Clarkson & Company had with the Russo-Chinese Bank in 
regard to other shipments of flour prior to the “ILyades” flour. 

A Well, from the year 1900 the same rule existed. We 
always gave the bank a letter of guaranty against—a letter of 
guaranty to take delivery of the cargo and the cargo belonged 
to them until it was paid for, and we sold it out and deposited 
the money in the bank from time to time as Clarkson & Com- 
pany got it in. 

Q Now, I will ask you whether or not the bank knew, in 
the handling of this flour, that Clarkson & Company were in 
possession of it? 

A Whether the bank knew whether Clarkson & Company 
were in possession? 

Q Yes. 

A Certainly they did. 

Q Did they know that Clarkson & Company were in pos- 
session of the “Hyades” flour, 36,000 sacks? 

A They could not help but know it. 

MR. GREGORY: I ask that the answer go out as not 
responsive. 

THE COURT: Motion denied. 

MR. GREGORY: Note an exception. 

THE COURT: Exception allowed. 

Q (My. McCord) Did you discuss the matter with them? 

A When we went to the manager of the bank and accepted 
the drafts and gave the letter of guaranty, it was done with 
the manager of the bank. 

Q Who was the manager of the bank? 

A A. V. Ofsvankin. 

Q Who is the other manager of the bank? 

A There was a man by the name of Friedberg, but he was 
not a joint manager, he was simply an attorney to sign drafts 
and things; and Mr. Berg, one of the directors of the bank from 
St. Petersburg, was also there inspecting. 


Q Let me bring your attention down to January and Feb- 
ruary, 1904, and up to the time you had left there, who was 
the manager of the Russo-Chinese Bank? 
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A Ofsvankin. 

Q The same man you have just mentioned? 
A Yes sir. 

Q What was his position? 

A What was his position? 

Q_ Yes. 

A Manager of the Russo-Chinese Bank. 

Q Was anyone of equal authority with him? 
am No. 

Q Or was he sole manager? 

A No, he was the manager. 

Q Do vou know where he is now? 


I don’t know where he is. 

Q With what persons did you have your conversation in 
regard to this “Hyades” flour? 

A With the manager of the bank. 

Q Ofsvankin? 

A Ofsvankin. 

QI will ask you whether this letter of guaranty recognizing 
the ownership of the flour in the bank and permitting it to be 
sold and accounting for the proceeds to the Russo-Chinese Bank 
—whether that applied to the other shipments of flour? 


MR. GREGORY: Objected to as leading. 

THE COURT: It is leading, but it is unimportant. I 
will overrule the objection. 

MR. GREGORY: Note an exeeption. 

THE COURT: Exception allowed. 

A What was the question again? 

Q (Mr. McCord) I will ask vou whether this same ar- 
rangement which vou have detailed in regard to the “Hyades” 
flour applied to other shipments of flour made hy the Centennial 
Mill Company to Clarkson & Company prior to that time? 

A Yes. 

Q I will ask you if Clarkson & Company were ever the 
agents of any steamship companies? 

fee They were. 

Q Of what steamship companies? 

A They were agents for Butterfield & Swire, Jardine- 
Matheson, the Chino Navigation Company, the Boston Tow 
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Boat Company,—of, various other steamers that would come 
in there—tranp steamers. 

Q What company owned the steamship “Hyades"? 

A The Boston Tow Boat Company. 

@ Clarkson & Company were agents for that boat? 

A They were agents. 

Q When did Clarkson & Company become the agent of 
that steamship company? 

A Oh, I don't know. 

@ How long before January Ist, 1903? 

A J ean't state definitely; probably six months or maybe a 
year. It was a new line of steamers running into Port Arthur. 

Q I will ask you whether the Russo-Chinese Bank knew 
that Clarkson & Company were the agents of this steamship 
company ? 

A They knew it when the first consignment of flour. 

Q How do you know? 

A Because they were told when the drafts were accepted 
and the letter of guaranty given to the bank. 

Q Who told them? 

A JT would tell them or Davidson would tell them. The 
object of getting a ninety days sight draft was that we could 
get delivery of the flour without payment, and that we paid 
in the money as soon as we got it—as soon as the flour was 
sold the money was collected in. 

MR. GREGORY: I ask that the portion of the answer 
beginning with “the object” to the end go out as not responsive. 

THE COURT: The motion is denied. 

MR. GREGORY: Exception. 

THE COURT: Exception allowed. 

Q (Mr. MeCord) How many warehouses were there in 
Port Arthur doing business? 

A There was Ginsburg, who occupied the warehouse 
formerly occupied by Clarkson and belonging to the bank; 
there was the Chinese Eastern Railway Seagoing Service had a 
go-down, and IT think that is all. 

@ Three? 

A Three. There may have been one or two little ones that 
I don't remember. 
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@ I will ask you whether the Russo-Chinese Bank and 
Clarkson were ever engaged jointly in the warehousing or go- 
down business. 

A From 1900 up to the beginning of 1903 the Russo-Chinese 
Bank owned the warehouse and were agents for a Russion steam- 
boat company, and Clarkson operated that go-down or 
warehouse for the Russo-Chinese Bank; that is, they would 
land the cargo from the bank's steamers—the steamers con- 
signed to the bank,—they would land the cargo in the ware- 
house, along with their own, and they paid the bank a monthly 
rental, as well as a commission on their stevedoring charges. 

QI will ask you whether at the time of the arrival of this 
flour there was any insurance taken on it, and, if so, by whom? 

A Clarkson carried insurance on his flour, or ou the flour 
and rackarock beer and general goods of his own in his ware- 
house, and this insurance was held or transferred to the Russo- 
Chinese Bank as security against fire. 

Q Do you remember a draft of $4,136 that arrived at Port 
Arthur in November and matured about the 8th or 21st of 
March, also one of $16,155? 

BS Ves sir. 

Q Maturing some time in March, 1904? 

A Yes sir. 

Q I will ask you, Mr. Short, whether or not those drafts 
were accepted ? 

Those drafts were accepted. 

They were drawn by whom? 

By the Centennial Mill Company. 

Through what bank here? 

Through the National Bank of Commerce. 

And were there any documents attached to them? 
Yes. 

How were the drafts drawn with reference to payment? 
Ninety days sight, documents attached. 

To be delivered on paynient? 

On payment. 

I will ask you what if any arrangement was made with 
the Russo-Chinese Bank in regard to the flour securing the 
$4,136 draft and the one securing the $16,155 draft? 


OrOrorororaor 


148 RUSSO-CHINESE BANK VS. 


MR. GREGORY: We object to the question as incom- 
petent, irrelevant and immaterial, and not referring to the draft 
in question. 

THE COURT: I overrule the objection. 

MR. GREGORY: Note an exception. 

THE COURT: Exception allowed. 

A The same arrangement as was made with the “Hyades” ; 
that was an arrangement which had been going on from the 
time I went there. 

MR. GREGORY: TI ask that the last part of the answer 
go out as not responsive, and ask that the witness be instructed 
not to be so ready in answering. 

THE COURT: No, I decline to give that instruction. He 
is being examined in chief, but most relevant matter sometimes 
comes ont in that way. 

MR. GREGORY: It may be so, Your Honor, but he should 
be interrogated. 

THE COURT: He should answer fully the questions that 
are asked him, tell the truth, the whole trath and all about it. 

MR. GREGORY: Swiftness is not considered a virtue 
sometimes in a witness, Your Honor. 

MR. MeCORD: I ask for an exception to the counsel's 
remark. 

THE COURT: You may have an exception. 

Q (Mr. McCord) I will ask you what became of the flour 
securing these drafts? 

A They were put into Clarkson's warehouse and afterwards 
sold. 

Q What became of the proceeds of the flonr? 

A Deposited in the Russe-Chinese Bank, to the credit of 
Clarkson & Company. 

Q What hecame of all of the proceeds of the sale of Clark 
son's goods, of the earnings of his firm, where were they de- 
posited? 

A They were deposited in the Russo-Chinese Bank. 

Q Was there any other place for their deposit there? 

A No, no. 

Q I say, were they deposited anywhere else? 

A No, everything was put into the Russo-Chinese Bank. 
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Q Did you know the firm of Ginsburg & Company? 

ee I did. 

Q What was their financial standing? 

A Oh, Ginsburg & Company were worth millions. 

Q Now, Mv. Short, when did you send in your resignation, 
if at all, to Clarkson & Company, as joint manager of his insti- 
tution at Port Arthur? 

A I wrote Mr. Clarkson about or on the first of January, 
1904, giving him the usual month’s notice from his company. 

Q And did you receive a reply to that letter? 

A I did. 

Q Were you let out or did you resign? 

A No, I resigned. Davidson and myself did not agree and 
so I had formed connections with Guutz & Albers on joint 
account and went on with them. 

Q Prior to the time, the 4th of February, when you say 
you left the employ of Clarkson & Company, were you devoting 
your time or any of your time to other business? 

A No, no, that was being attended to by Guntz & Albers, 
and I was closing up the books with Chochovitz and looking 
after my own interests, that I would get my own commission 
which was coming to me on the profits of the business. 

Q Were you to get any of the profits of the business that 
Clarkson did? 

A On the profits of Clarkson's business. 

Q@ Did you ever get it? 

A No, I didn’t. 

Q What was the financial reputation of Clarkson & Com- 
pany’s business at Port Arthur during the year 1903 and up 
to the outbreak of hostilities between Russia and Japan? 

A Clarkson’s financial standing in Port Arthur was all 
right. He always had sufficient money on his books and cargo 
in the go-downs to cover any liabilities that he might have. 

Q I will ask you if in 1903 Clarkson and Company had 
any overdraft arrangement with the Russo-Chinese Bank, and, 
if so, for how much and how long had it been standing? 

A In 1903 there was an overdraft of Clarkson & Company 
at the bank—oh, varying from fifty thousand up. That over- 
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draft, when I went to Clarkson in 1899, was somewhere around 
$90,000. 

Q Roubles or dollars? 

A Ninety thousand roubles, and that had never interfered 
with the business of Clarkson & Company. 

Q Well, state what arrangement was made, if any, with 
reference to the retirement of that overdraft by notes or drafts? 

A In the early part of December Mr. Clarkson came to 
Port Arthur and Mr. Ofsvankin, the manager of the bank, made 
an arrangement with him by which he was to wipe off that fifty 
thousand roubles at three thousand roubles a month—three 
thousand roubles a month, by drafts drawn by Clarkson & 
Company, Port Arthur, on Clarkson & Company, Vladivostok ; 
these drafts were to be paid in Vladivostok. 

Q ITlow was it carried on your books? 

A It was wiped off the books by these drafts and credited 
to Clarkson of Vladivostok. 

Referring to the deposition of Friedberg, I think it is, that 
part of it known as Clarkson's account, I will ask you to turn 
to that (handing paper to witness) ? 

A Here is an account with—a copy of Clarkson's account 
from December, 1903. 

Q Does that fifty thousand overdraft appear on that 
account? 

A It does. 

Q Down to what date? 

A =Well, it is carried along right through the whole shoot- 
ing match. 

Q What did you say had been done with that with reference 
to drafts? 

A That had been settled by drafts at 3,000 roubles a month. 
Two thousand was the first draft and the balance were 3,000 
a month, payable in Vladivostok. 


Q And then Clarkson & Company, if I understand you 
correctly, took credit for that fifty thousand roubles that was 
taken up by drafts on Clarkson & Company at Vladivostok? 

A I didn’t eatch that. 

Q I say, the overdraft was wiped out and drafts taken on 
the other, was it? 
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A On Vladivostok. There was an overdraft at Port Arthur 
on the beginning of 1904, it had been closed off by drafts on 
Vladivostok and accepted by the bank. 

Q Are you able to state from your examination of that 
account whether or not if that fifty thousand roubles that had 
been taken off by these drafts—if Clarkson was given credit for 
that 50,000 roubles or was he still charged with it? 

A Well, according to this statement he is still charged 
with it. 

Q Now, I wish you would turn to the cash account im 
the same deposition and state how much money was remitted 
by the Russo-Chinese Bank from Port Arthur to Vladivostok 
from January, 1904, down to August, 1904. Are you able to 
state it from that. 

MR. GREGORY: We object to the question on the ground 
that the witness is not qualified as an expert yet. 

MR. McCORD: We said he was a bookkeeper. 

MR. GREGORY: Do I now understand he is being called 
upon to give expert testimony concerning the evidence produced 
by the plaintiff? 

MR. MeCORD: Iam not asking for that, I simply want 
him to figure the books—total it, Your Honor. 

MR. GREGORY: The books show for themselves. 

MR. McCORD: They will show it in detail, but I simply 
want a resume of it. 

THE COURT: I think you are entitled to it. Objection 
overruled. 

Mh. GREGORY: Note an exception. 

A (After examining and figuring) 79,000 roubles trans- 
ferred from Port Arthur to Vladvostok from the 25th of March 
to the 26th of June. 

Q (Mr. McCord) Is that all that it shows? 

A’ That is all that I can pick out here. 

Q Well, to whom was it transferred? 

A It was transferred, according to this, to Clarkson & 
Company of Vladivostok. 

Q Are you able to state how much money was collected 
in or received by the bank at Port Arthur from Clarkson & 
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Company, between the 25th of January and down to so far 
as the account goes, August, I believe. 

A From these accounts I guess I am. 

Q Yes, from those accounts? 

A I think so. 

Q What is that? 

A I think so. 

MR. GREGORY: What year? 

MR. MeCORD: 1904. 

A (After examining and figuring) From the first of 
January, 1904, up to the last statement on this account, Novem- 
ber, 23, there had been deposited with the bank 126,928 roubles 
and 97 kopeks. 

Q (Mr. McCord) How many roubles? 

A 126,128-97. 

Q You have compared it, have you, so that you think that 
is accurate? 

A I have not gone through it the second time; I think that 
is about right, though. (Witness figuring) That is as near 
correct as I can make it. 

Q Mr. Short, at the time you left Clarkson’s employ I 
will ask you to state what goods were on hand other than 
flour, if any? 

A There was some rackarock. 

How much rackarock? 

Oh— 

In roubles? 

Oh, probably ten or fifteen thousand romnbles. 
And what else, anything? 

And some beer. 

How much beer? 

Oh, probably two thousand dollars. 


Orroroo red 


And do you know the market price of flour at the time 
you left there? 
A It was selling from two forty to two-sixty five roubles. 


(@ a\ Sacky 


& 


A A sack. 
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CROSS EXAMINATION, 


Q (Mr. Gregory) What is your present business, Mr. 
Short? 

A Lam in the mining machinery and supply business. 

Q) At What place? 

A At South Porcupine, Ontario. 

@ South Porcupine, Ontario. What is the street address? 

A Beg pardon? 

Q@ What is your street address? 

A No street. 

Q South Porcupine, Ontario? 

A South Porcupine? 

Q Oh, ves. Have you come here purposely to be a witness 
in this case? 

A Beg pardon? 

Q Have you come here purposely to be a witness in this 


fet have: 

Q You came here once before also, did you not? 

A Yes sir, 

Q How much time have you been spending as a witness on 
this case? 

A I left home on the 10th of the month. 

Q And before, how long were you gone? 

A I was here about five weeks. 

Q About five weeks. Have you any associate in your busi- 


A I have. 

Q And he carries on the business in your absence? 

A Yes. 

Q Mr. Short, you say you left the firm of Clarkson & Com- 
pany at what time? 

A On February 4, 1904. 

Q You have heard read here the depositions of Mr. David- 
son and also Mr. Clarkson, have you not? 

=> I have. 

Q You know these gentlemen have said you left the firm in 
Mecember, 1903? 
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a That 1 did? 

Q Is that statement correct? 

A No stv. 

Q It is absolutely false, is it? 

A It is wrong. I don’t say intentionally wrong, but it is 


Q It is positively wrong? 
A It is positively wrong. 
Q You left the firm permanently you say at what date ? 

A On February 4, 1904. 

Q <And you left them entirely of your own initiative? 

A Yes, there was differences between Davidson and my- 
self which we could not settle and so it was me to get out. 

@ What was that difference about? 

A Oh, different things, Davidson wanted to be the big man 
and I would not consent. 

Q  Isee. How long had you and he been acting together? 

A From August, 1902. 

Q Have you any personal knowledge of the transactions 
connected with the Ginsburg sale, were you in Clarkson’s em- 
ploy at that time? 

A No, no. 

Q Do you know or have you any personal knowledge con- 
cerning the payment of this draft of the ‘“Hyades” flour? 

A Tdon't just catch your question, 

(Question read). 

A No. 

Q You were not in the employ of Clarkson & Company at 
that time? 

A No. 

Q And that draft became due about the 380th of April, 1904, 
didn’t it? 

A No, I was not. 

Q So you know then— 

A (Interrupting) Know nothing whatever of the pay- 
ment. 

Q Now, Mr. Short, regarding this document which you 
say Was given by Clarkson & Company, will you please state, 
as nearly as you can, the exact language of that document? 


a 
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It is pretty hard for me to state it. It read something 


that the cargo was delivered to Clarkson & Company on the 
enaranty that the cargo was the property of the bank and that 
as it was sold and paid for the mouey was to be turned in to 
the Russo-Chinese Bank. 


Q 
A 


OQrore 


Who signed that document? 

Who signed it? 

Yes, 

T signed it. 

You signed it. 

T signed it. 

And was your signature the only one? 

Mine was the only one to that document. 

It had been your custom, you say, after that to proceed 


to sell the flour? 


A 
Q 
A 
Q 


- 


Sell the flour. 

And you put the money in the bank? 

Put the money in the bank. 

What did you do about the insurance when you sold the 


flour, as to the remaining insurance, you simply had a blanket 
insurance, did you? 


AN 


Clarkson & Company had insurance on their—the con- 


tents of the warehouse for—I can't tell you exactly what, some- 
where around 50,000 rubles, and that was carried all the time. 


PFOrROPrFOKFOPF OFS 


them. 


This document which you signed was given to the bank? 
To the bank. 

And what did the bank give you? 

What did the bank give us? 

Yes. 

Permission to take the cargo, 

Did it give you any writing? 

No. 

No writing at all? 

No writing. 

Didn't they deliver you the documents sometimes? 
Sometimes they did. If we asked for them we would get 


Didn’t you always ask for the documents? 
No. 
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Q If it appears that the documents were not delivered 
wouldn't it persuade you that this arrangement was not made 
in the particular case? 

A No, because I would accept the draft and then make 
the arrangements and then go over to the office and hand it 
over to the shipping clerk. 

@ So that the only thing that was done was that you 
would sign this letter? 

A Yes. 

Q <And then you would have a sort of an oral talk with 
the manager? 

A Yes. 

Q Then you would proceed to go and sell the flour? 

A Sell the flour and turn the money in to the bank. 

Q You would take the tlour out of the warehouse of Clark- 
son & Company, shipping agents? 

A Yes, 

Q Not Clarkson & Company, Hnuporters? 

A No, Clarkson & Company, Importers. 

Q How did the flour get from the warehouse of Clarkson & 
Company, agents of the steamboat, into the warehouse of 
Clarkson & Company, Importers. 

A By Clarkson & Company. 

Q Clarkson would simply shift it from one to the other? 

A Yes sir. 

Q At the time that Clarkson & Company, steamship agents, 
shifted it into the hands of Clarkson & Company, importers, 
was any document turned over? 

A Not in this case, they were in the hands of the bank. 

Q In the hands of the hank? 

A In the hands of the bank. 

Q So that Clarkson & Company delivered the flour to 
Clarkson & Compauy, importers, without the surrender of bill of 
lading, didn’t they? 

A Yes, in that case they did. 

Q Didn't you know that the bill of lading said that the 
goods should only be surrendered when the hill of lading was 
given up? 

A Didn't I know that what? 
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Q Didwt you know that the bill of lading states that the 
goods are not to be surrendered by the steamship company 
until] the bill of lading is given up? 

A Yes, the draft reads documents against payment. 

Q No, what T am asking now is about the bill of lading. 
Don't you know that this hill of lading states that the steamship 
company will not surrender the goods until the document with 
the bill of lading is given up? 

A I never noticed it particularly. 

Q Yet it is a fact, however, that you, as the agent of the 
steamship company, did put this flour into Clarkson & Com- 
pany, importers, warehouse, without the production of the 
bill of lading? 

A With the consent of the bank. 

Q No, Iam not asking that. Without production of the 
bill of lading? 

A Without the bill of lading in that case. 

Q Without the bill of lading at all. You say this draft 
was accepted when? 

A It was accepted—I ain not positive, but between the— 
somewhere between the 17th and the 25th, I should say. 

Q Of January, 1904? 

A Yes. It was while the boat was being unloaded or 
just after it had been unloaded, I would say. 

Q@ I think the evidence shows that the boat reached there 
about the 16th of February. About what time, then, would you 
say that this flour was fully discharged?—I mean January? 

A 16th of January. 

Q What time was this flour fully discharged from the 
“Hyades”™? 

A Well, it would take probably a week or ten days to 
discharge. 

Q ‘So that it would have been fully discharged on or ahout 
nie 26th ? 

A Somewhere around there, sir. 

Q I call your attention to the fact that the “Hyades” left 
Port Arthur on January 22nd? 

A 22nd. Well, that may be. 

Q So that it would have been fully discharged at that time? 
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A It would have been discharged, yes. 

Q Now, how long after the tlonr was taken out of the boat 
was it that von took it out of your warehouse and proceeded to 
sell it to other people? 

A Well, it would be after the old flour which we had in 
the go-down had been sold. 

Q Have you any idea when that was? 

A No, I have not. 

Q Have you any idea whether any of this flour was ever 
sold by Clarkson & Company—this “IT]yades” fiour? 

A No, I would say that there had been sold to people up 
to the time I left Clarkson probably eight to ten thousand bags 
of flour. 

Q Eight or ten thousand bags? 

A Yes, that is, from the date of the arrival of that boat. 

Q So that the remainder of it, which would be about 
twenty-five to twenty-six thousand bags, was still in the ware- 
house, was it? 

A Well, T figure that there would be probably from twenty- 
five to thirty thousand bags remained in the warehouse. 

Q Still in the warehouse, If it should appear that this 
draft did not reach Port Arthur until January 22nd, the day 
the boat left, and that it was not accepted until January 30th, 
would that make any difference in your testimony? 

A Well, Linight be mistaken in the date, I can't say exactly, 
you see, 

Q The situation in which you left this employment and 
the subsequent war were very exciting times, weren't they? 

A They were. 

Q And yon don’t pretend, do you, now, to tell the jury that 
your recollection is perfectly fresh and clear about all these 
transactions? 

A No, lam only telling you, after giving the thing a good 
deal of study and thought, working it out as near as possible. 

Q You have been thinking over what the facts were and 
your testimony in this case for a long time, haven't you? 

A Going through the evidence, and from what I know, 

Q That is, you were down here in Seattle about say two 
years ago perhaps? 
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A Two years ago. 

Q Two years ago. Now, to whom, if you know, did Clark- 
son & Company sell that 8,000 sacks of flour? 

A Oh, to—it was sold through the Comprador to various 
Chinese and to—possibly to Russians or foreigners in the port. 

@ Was it paid tor? 

A No. The cargo was—that that was sold to the Chinese 
Comprador was charged to the Comprador and he collected in 
from his customers and paid in to the firm of Clarkson & Com- 
pany. 

Q And he did pay it in, did he, to Clarkson & Company? 

A Not all. 

Q Well, how much did he pay? 

A The Comprador always had outstanding probably from 
twenty to thirty thousand rubles. 

Q But I ask vou to be specific about this particular con- 
signment. How much, if you know, did the Comprador pay 
on this 8,000 sacks of flour which you say were sold out of this 
flour? 

A Well, probably nothing. 

Q Probably nothing? 

A Probably nothing. I ean’t state that. 

Q Now, of your own knowledge, Mr. Short, can you posi- 
tively state that you know whether any of this flour from the 
“Hyades” was sold while you were there? 

From the “Hyades”? 
Q Yes. 

A I can—no, I can’t. 

Q 


by 
ma 


You cannot? 

A I cannot state positively—the ‘“Hyades.”’ 

Q (Mr. McCord) What was that question? 

A If I state positively that any of the flour from the 
“Hyades” was actually sould up to the time 1 Jett. 

Q (Mr. Gregory) The facts were that there was a great 
deal of flour in the warehouse, was there not? 

A There was from six to eight thousand sacks, I figure. 

Q And whether or not the 8,000 sacks that you say were 
sold was a part of the “Hyades” flour or not you have no knowl- 
edge, have you? 


160 RUSSO-CHINESE BANK YS. 


A I have no knowledge. 

Q No, no knowledge at all, and you are not able to state 
now here, are you, whether or not those 8,000 sacks were paid 
for or were sold? 

A Well, | would say that up to the time I left there they 
were not paid for. 

Q Yes, they were not paid for. 

A In fact I am positive, because it was sold through the 
Comprador or through the general accounts, which would not 
have been collectible in the—with the general accounts 
until the first of the following month and with the Chinese 
just as he collected it in from the Chinese who were sub-con- 
tractors building the forts and roads. 


Q Do you know whatever became of the “Hyades” flour? 

A The “Hyades” flour? 

Q Yes. 

A I dot. 

Q Do you know whatever became of a single sack of it? 

A No, nothing other than what I have heard them testify 
to. 

Q Yes, but of your own knowledge, I mean? 

A No. 

Q You don’t know anything about that at all? 

A I know that was in the warehouse of Clarkson & Com- 
pany. 

Q Whether or not it was ever delivered out of the ware- 
house to anybody you can't say? 

A I eannot say. 

Q Whether or not the bank ever got any money for the 
draft you cannot say? 

A No, I cannot say. 

Q Yes. 

A IT don't know. 

Q Now, concerning the ship “Pleiades”, when did she get 
into Port Arthur? 

A She got in there on the 7th, I think; I won't be positive 
to the date. 

Q Of February. You have heard read the deposition here 
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of Mr. Davidson, concerning a certain vessel which got in there, 
have you not? 

A Well, T heard in reference to two, I think, the boat— 
do you refer to the boat with the flour? 

Q The boat with the flour, 

A Well, that was about the 7th; it may have been the night 
of the 6th. 

Q Was Mr. Davidsen, in his testimony there, referring to 
the steamer “Hyades” or the steamer “Pleiades”? 

A THe was referring to the steamer “Pleiades.” 

Q Yes. His testimony had nothing whatever to do, had it, 
so far as the flour was concerned, with the ship “iTyades,” so 
far as you know? 

A Well, as far as [ know. J don’t know what his mind 
was. It is eight years ago and Davidson may have been— 

Q (Interrupting) The part of his testimony regarding 
the fact that it was just before the war, that he had to get the 
assistance of the Russo-Chinese Bank to visit the Admiral se 
that they could get the boat out of there, and that some of it 
Was landed in go-downs and on the foreshore—all of those 
transactions took place with reference to the “Pleiades,” didn’t 
they? 

A The “Pleiades,” yes. 

Q Now, at the time that the “Hyades” was in Port Arthur 
there was no war, was there? 

A There was no war. 

Q And there was not any in view, was there? 

A No, we had no thought—we had heard every little while 
war rumors, but there was absolutely no excitement or no 
expectation of war on the day of the 7th or the day of the 8th. 

Q Do you know of any reason that on the 30th day of 
January or the 22nd day of January, 1904, the suspicions of 
the Russo-Chinese Banck concerning Clarkson should have been 
aroused more than they were or should have been theretofore? 

A The suspicions of the Russo-Chinese Bank concerning 
Clarkson, I don’t see why there should have been any. Clark- 
son was in—as far as his Port Arthur branch was concerned 
was In a better financial standing that it had been for a long 
time. 
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Q So far as you know, then, there was no reason why the 
Russo-Chinese Bank should not have assumed that Clarkson 
would pay these drafts when they became matured? 

A Absolutely none. 


Q So far as you know, there was no reason that the Russo- 
Chinese Bank should notify Seattle that there was anything 
unusual in this transaction, was there? 

A Not that I know of. 


Q Not that you know of? 
A Not that I know of. 


Q@ And you know of no reason why any custom or usage 
prevailing at Port Arthur would have compelled the Russo- 
Chinese Bank to telegraph or write Seattle, do you? 

A No, I don’t. 

Q You dowt? 

A No. The bank may have had some inkling of war, that 
I may not have known. 


Q But of course it was known all over the world that 
there was war imminent, was it not? 

A Well, we knew less about it in Port Arthur than prob- 
ably anywhere else. 

Q About how large a city was Port Arthur then? 

A There was from forty to fifty thousand Russian troops 
there; there was probably 4,000 civilians, and anywhere from 
fifty to a hundred thousand Chinese, 

Q So that there were nearly 200,000 people there? 

pe cs: 

Q It was a large city at that time? 

A It was a large place. 

@ <And at that time there was a great deal of business 
going on, was there not? 

A A great deal of business going in. cee 

Q And there were many ships— 

A (Interrupting) Well, no, there were not, not just at 
that time. 

Q Not just at that time, but Port Arthur at that time was 
a port of very considerable magnitude, was it not? 

A It was. 
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Q Do you know how many warehouses there were mn the 
ci? 

A Well, there was Ginsburg, Clarkson, and the Chinese 
Eastern Railway Seagoing Service. 

Q How far away were they removed from Clarkson's ware- 
house? 

A Ginsburg’s was about one hundred yards; the Seagoing 
Service was probably five hundred yards, 

Q Did Clarkson & Company have a separate warehouse 
for its business as steamboat agent and for its business as 
importer? 

A No. 

Q They landed the goods, did they, in the same warehouse? 

A In the same warehouse. 

Q <And thereupon Clarkson & Company, not as agents of 
the steamboat, but as importers, or personally made this ar 
rangement that you speak of with the Russo-Chinese Bank? 

A As importers. 

Q As importers? 

Ee VCs, 

Q Did the question ever come up as to whether or not 
Clarkson & Company were not responsible as the agents of the 
steamboat for letting these goods go without a bill of lading? 

A Not to my knowledge. 

Q You never thought or considered that at all? 

A Just give me that question again, will you please 

(Last two questions read). 

Q (Mx. Gregory) What is the answer, please? 

A As far as the liability of Clarkson & Company for de- 
livering goods without a jill of lading, that was understood 
by both Davidson and myself, that if we delivered goods with- 
out the consent of the bank, that we were liable to a trip to 
Sagalin. 

Q What do you mean hy that—penitentiary? 

A Well, that it was a criminal offense to take the goods 
without the consent of the bank. 

@ But you were willing to take, were you, an oral consent 
without any writing at all? 

A Yes, we were. The bank officials were responsible people. 


164 RUSSO-CHINESE BANK YS. 


Q Yes. 

A And the bank knew at all times that we had sufficient 
money in sight, or cargo in sight, to cover them. 

@ Did vou carry a set of books for Clarkson & Company 
as agents of the steamship and also for Clarkson & Company 
as importers? 

Q No. 

Q Carried same books? 

A Same books. 

Q Did you make any transfer in vour books or any books 
when you took the flour from the possession of Clarkson & Com- 
pany, agent of the boat, and transferred it to Clarkson & Com- 
pany, importers? 

A No. 

Q Nothing of the kind took place upon your books? - 

A Nothing at all. The only entries made on the books 
was that the Centennial Mill Company was credited with the 
amount of their invoice and when that money was paid into 
the bank and matured with the draft that money was charged 
up against that account. 

Q I will call your attention to the fact that Mr, Davidson 
has testified that this arrangement of which you speak was 
done upon the acveptance of the draft and hy delivery of the 
documents. Do you agree with him in that respect? 

A Not in all cases, 

Q Not in all cases. It was usual, was it not, to deliver the 
bills of lading? 

A It was the proper thing to get the bill of lading, I 
suppose. 

Q Yes. Why didn’t you do it in this case? 

A Well, everything at Port Arthur, and particularly at the 
bank, was done in somewhat of a slack way. You would go 
to the Russo-Chinese Bank and you would probably find around 
the man in charge of the drafts—vou probably would find that 
there was fifty or a hnndred Chinese there buying drafts or 
getting drafts, with bills of lading, and you could net wait 
all day to arrange all those details. 

Q And you were satisfied, were you, with all that burly 
burly and people around, to simply get word from the bank 
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official, that that was complete justification for your taking 
all this flour out of your warehouse and selling it, although you 
knew that it was secured by a bill of lading; is that so? 

A On the word of the manager of the bank I was perfectly 
satistied. 

Q State just what took place between you, just repeat, 
as nearly as you can, the language between you and the manager 
of the bank on this occasion? 

A Well, the same as any general occasion—go to him with 
the draft—go to him and tell him that this draft was there with 
a bill of lading attached and that you wanted it released and— 

Q (Interrupting) Did that take place in this case? 

A It took place in all of those cases where the bills of 
lading were attached to the draft. 

Q Please be specific. Did it take place in the case of the 
ship ““Hyades”? 

Exe Ves, 

Q You are positive of that, are you? 

A Iam positive. 

Q <And do you know the exact date? 

A No, I can't tell you to one day; it is a long time back. 

Q And what would the official say—of the bank? 

A What would the official say? 

Q Yes. 

A He would accept the letter of guaranty, and that is all. 

Q_ Did he write nothing at all? 

A No, nothing was written at all? 

Q Ue would simply wink his eye or say “All right” or 
something to that effect. 

A I didn’t pay particular attention to that winking of his 


Q But you did know that he said something? 

x Ves. 

Q And that was 

A (Interrupted) It was all right and we took the cargo. 

Q And you thought that was all that was necessary? 

A That was all that was necessary. The bank was always 
aware of the fact that we took the cargo, and up to six months 
or nine months before Clarkson moved to his own go-down he 
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was taking that cargo out of the bank's go-down and the hank 
had their own man looking into that warehouse four and five 
and six times a day, so they knew exactly what was going on. 

Q Was the draft in the bank at the time you went there? 

A The draft in the bank at the time—certainly. 

@ sure of that? 

A I am positive. 

Q Do you know when the draft got there? 

A The draft got there, if I am not mistaken, a couple of 
days before the boat. 

Q I eall your attention— 

A (Interrupting) But I am not positive as to that. Very 
often the draft and bill of lading would arrive in Port Arthur 
two or three weeks before the steamer, and other cases the 
steamer would arrive in port before the documents. 

Q You would not go to see the official of the bank, would 
you, natil after the goods had been landed? 

A Not unless we wanted to sell flour off the boat. 

Q Unless you wanted to sell it right off the boat? 

A You see we had to—according to the Russian law I 
snppose of banking—the drafts were supposed to he accepted 
within forty-eight hours after arrival. 

© Yes. 

A (May. MeCord) <After arrival of what? 

Q After arrival of the cargo, 

Q (Mx. Gregory) You didn’t accept this draft, did you, 
within forty-eight hours after the arrival of the cargo? 

A J can’t tell you to a minute or to a day exactly when 
IT accepted it. 

Q You have no specifie recollection, have you, of the time 
when you accepted this draft? 

A No, I should say it was somewhere around or about— 
running to the 25th, somewhere around there; I am not posi- 
tive, I can’t be positive. 

Q No. And isn’t it a fact, Mr. Short, that your testinony 
here is based very largely upon your general custom or practice 
there and not on any specific memory that you have of the 
special draft of $36,000? 

A No, it is not. 
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Q You distinctly recall the fact— 

A (Interrupting) I distinctly recall the steamboat 
“Hyades” and that of the “Pleiades.” 

Q I call your attention to the following statement by Mr. 
Friedberg: “We categorically deny—” 

MR. McCORD: (Interrupting) Is that in evidence? 

MR. GREGORY: No. Iam intending to ask him if this 
statement of Friedberg is correct 

Q (Mr. Gregory) “We categorically deny that the Port 
Arthur branch ever got a letter of guaranty for the value of 
the flour which arrived by the steamer ‘Hyades,’ but the goods 
and documents, together with the draft for $36,194.80, were 
from the 3Ist to 13th April, 1904, in Port Arthur.” Is that 
statement true? 

A No. Let me tell you that Mr. Friedberg was not the 
manager of the bank and not the man in authority there at that 
time. 

Q Tfe was there then when? 

A He was in the employ of the Russo-Chinese Bank but he 
had no authority, or at least I never could get any authority 
from hin. 

Q But the fact is that if Mr. Friedberg did make that 
statement he is incorrect, is it? 

Yes, to the best of my knowledge and belief he is. 

You are positive about that, are you not? 

A Yes, Iam positive about it. 

Q Well, that is what you have been testifying to entirely 


Oo, 


A Yes, I am positive. 

Q Sure-gun? 

A I am sure-gun. 

Q I will ask you if you know anything about an arrange- 
ment between the bank and Clarkson & Company concerning 
documents which may have been sent over to Harbin? 

A Concerning documents which might have been sent to 
Harbin? No, I don’t. 

Q You don’t? 

ae 1 don’t. 

Q Didn't you know or do you know that on account of the 
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conditions in Port Arthur, that the bank had transferred some 
of its valuables and documents to Harbin? 

A I don’t know. The only thing I know is that that 
Ofsvankin, the manager of the bank, transferred himself to my 
house when I left. 

Q He did? 

A Yes, to live in my house when I went away. 

Q How long did you remain in Port Arthur? 

A I stayed there—I went away on the “Pleiades,” which 
was—TI don’t know, somewhere around the 15th. 

Q 15th of February. 

es: 

() Have you ever been back in Port Arthur? 

A Not yet—not since. 

© You were there then during the first days of the siege? 

A I was, yes. 

Q And do you know whether or not the bank building was 
struck by any shells? 

A It was not. 

Q Either of the bank buildings? 

A No. 

Q Do you recall the fact that the bank moved its property 
from the old bank building down to the new bank building? 

A The bank had not moved up to the time I left. 

@ So that you don’t know whether they moved or not? 

A No. I might say that the first bombardment on the day 
of the 9th a shell struck on the foreshore midway between the 
Russo-Chinese Bank and Clarkson’s warehouse, which shattered 
all the windows of all the buildings around that part, but there 
was no shell that struck the bank. 

Q But it was a very hot bombardment, of course? 

A Oh, it sure was. There was no pleasure to be in it. 

Q I agree with you in that respect at least. 

A Well, that is good. 

Q You don’t know whether the Japanese confiseated any of 
this flour that was left in Clarkson's warehouse? 

A No, I don’t know. 

Q Isn't it a fact that a part of the four which was on the 
“pleiades” was landed there? 
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A I would say that there was not more than from 1,500 to 
2,000 bags landed from that boat, 

Q Is it not a fact— 

A (Interrupting) And it was not— 

Q (Interrupting) Was not some of the flour placed upon 
lighters and these lighters were carried out to sea? 

A It was impossible for lighters to be carried out to sea. 

Q You say that is not true? 

A That is not true; that could not be. 

Q And isn't it a fact also that the Russians confiscated 
about eight or ten thousand sacks? 

A I don't believe it; in fact I know it; no. 

Q You don’t believe that is true at all? 

A No, I don't. 

( It was then taken over to Dalny, was it? 

A It was taken over to Che-fu. 

Q Did Clarkson & Company have a warehouse there? 

A No. 

Q@ Didn't they have a warehouse at Che-fu? 

A No sir, not at Che-fu. 

Q Where was it placed at Che-fu? 

A It was put in a warehouse of Cornaby-Eckford & Com- 


Q Did Clarkson & Company have a warehouse at Dalny? 

A They had a warehouse at Dalny. 

Q Did the Russo-Chinese Bank have any agency there? 

A In Dalny, yes. 

Q_ Also? 

SS UNIROSS 20". | Catena I would just like to hand 
Mr. Gregory this letter, if I might, to show that I resigned from 
Clarkson, and the date (landing paper to counsel). 

Q That is not a matter [ am coneerned in. 

A. No, but it is just a matter of the date that I pulled out 
from Clarkson & Company. 

@ Yes sir. Dou recall the fact of Mr. Ostrander being 
present there in Port Arthur? 

A Ostrander, yes. 

Q You were with him possibly— 

A (Interrupting) I saw Ostrander there, yes. 
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Q And he was in and out of your warehouse? 

A He was in and out of the office. 

Q Did he know of this arrangement with the bank? 

A I domwt really know. I don’t remember. 

Q Didn’t he see that you were delivering this flour from 
time to time? 

A Oh, he could not help but see the flour was going out 
from time to time. 

Q Going out al] the time? 

A Yes. I don’t remember that Ostrander— 

MR. MeCORD: (Interrupting) I object to this as am- 
material, irrelevant and incompetent, and I moye to strike out 
what he has said about Mr. Ostrander. 

THE COURT: I deny the motion. 

Q (My. Gregory) Continue the answer. 

A (Continuing) —that Ostrander went into the go-down. 

Q Mr. Ostrander made frequently visits to Port Arthur, 
did he not? 

A Yes, Ostrander was there on several occasions, 

(Q) This practice that you speak of had been continuing 
for some years, had it, regarding the bank and Clarkson & 
Company? 

A Yes. 

Q Mr. Ostrander must have known, must he not, coming 
in and going out all the time, about it? 

A Well, 1 don’t know. I never had a great deal to do with 
Ostrander. He was with Davidson more. 

() Mr. Ostrander of conrse knew all about the fact that 
you were representing the steamboat conipany? 

A J presume he did. I don’t know. 

Q That was a fact well known in Port Arthur, was it not? 

A Yes, it could not help but be known, because— 

Q (Interrupting) Did you ever have any correspondence 
with the defendant bank, the bank of Commerce? 

A No sir. 

Q You have had no letters with them at all concerning any 
of these matters? 

A No, no. 
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REDIRECT EXAMINATION. 


Q (Mr. McCord) Mr. Short, what became of this letter of 
guaranty after you signed it on behalf of Clarkson & Company? 

A Well, I don’t know. The Bank— 

Q (Interrupting) Who did you give it to? 

A The manager of the bank, they took it. 

Q Who was Friedberg? 

A Friedberg was—oh, I don’t know what you would call 
hin, he— 

Q (Interrupting) What did he do? 

A Well, he sat around tlie bank and he signed the drafts— 
two signatures to a draft—Friedberg with a man named Pav- 
loff. 

Q Was there anybody that had charge of the shipping and 
arrival of the goods coming over on steamships and so on? 

A There was a man by the name of Neigabaur, I think it 
was, Neigabaur; that is the man that had charge of the shipping 
—bauk shipping. They very often had a tramp steamer con- 
signed to the bank. 

Q And who was the other manager besides Ofsvankin? 

A Ofsvankin was the manager of the bank. 

Q Well, who was next in authority to him? 

A Well, that would be perhaps Friedberg or Pavloft. 
Previous to that it was Moss. 

@ Where is Mr. Ofsvankin now? 

A I don’t know. 

( Wasn’t there some other man there? 

A Some other manager? There was Mr. Berg, a director 
of the Russo-Chinese Bank from St. Petersburg, and a Mr. 
Dard, were both in Port Arthur for—oh, six or nine months 
trying to straighten up the— 

Q (Interrupting) When? 

A What? 

Q I say, with reference to the time you left Port Arthur 
how long had they heen there before that? 

A Oh, they lad been there for six or eight months, at 
least Berg had. Dard had been there and gone back. 

Q Was Mr. Berg there when you left? 
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A I don't remember exactly. 

@ What has become of Ofsvankin now? 

A From somebody’s deposition | saw he was manager of 
the bank in Vladivostok. 

@ He is not one of the witnesses who have testified here? 

A No, he has not testified. He was the manager of the 
bank and has not testified. 

Q Counsel asked yon something about the quantity of flour 
that was on hand after the arrival of the “Hyades” flour, That 
was thirty-six thousand and some odd bags, was it not? And 
you said there were how many then, eight or ten thousand, six 
or eight thousand? 

A About from six to eight thousand bags; I can’t say 
definitely. 

Q Well then there was forty-two to forty-four thousand 
sacks in the warehouse? 

A <Abount that. 

@ And you think that at the time vou left Port Arthur 
there had been eight or ten thousand sold? 

A I would figure from eight to ten thousand bags. I 
can’t say definitely. 

Q That still leaves about thirty-two to thirty-four thou- 
sand? 

A Somewhere around there, more or less; I can’t say. 

Q Now, in regard to the Comprador who bought this flour, 
how did they make their payments—how frequently? 

A The Comprador, he made his payments to Clarkson & 
Company as soon as the Chinese sub-contractors on the forts 
and roads would pay the money to him, which was probably 
eyery—some every ten days, some every two weeks, and there 
was always outstanding twenty to thirty— 

Q (Interrupted) Were those accounts good? 

A Absolutely good. 

@ I believe in answer to one of My. Gregory’s questions 
you stated that when you made the arrangement with the bank 
you immediately credited the Centennial Mill Company with 
the amount of the invoice? 

A With the amount of the invoice. 

Q Was that done in this case? 
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A It was done in every case,that is, up to the— 

Q (Interrupting) That was done before or after this 
letter of guaranty was signed. 

A Well, that is done—the invoice is put on file and on 
the first of the month it was, with other invoices, papers— 
was credited up to the people from whom we bought goods. 

@ But at the time the letter of guaranty was signed I 
understood you to say that you had credited the Centennial 
Mill Company at that time; is that right? 

A Well, within—at the time or within a day or so. Those 
invoices were received and were credited up to the parties, 
and then when the drafts were paid the money was charged 
to them. 

Q Counsel asked you if yon were willing to take chances 
on violating the law without having any written consent. What 
were your relations with Ofsvankin? 

A Very friendly. 

Q What kind of a man was he? 

nee very, very fine man. 

Q I presume that von thought when they gave you their 
consent that was all right? 

A [had every confidence in Ofsvankin, and I think he had 
in us. 


RECROSS EXAMINATION. 


Q (Mr. Gregory) I desire to ask you, Mr. Short, one 
or two other questions. I will call your attention to the testi- 
mony of Mr. David M. Clarkson, of your firm, in which he says: 
“Our custom was that the goods should be turned over only 
on the presentation of the documents.” Your testimony differs 
from that somewhat, does it not? 

A What is that he says, sir? 


Q “Our custom was that the goods should be turned over 
only on presentation of the documents.” 

A TI presume he refers there to people who came to Clarkson 
& Company’s office to obtain goods. 

Q Yes. 

A They would have to present the bill of lading or a letter 
of guaranty, or at least a letter of guaranty by the bank, for 
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the amount, before they would get delivery. These bills of 
lading were taken up by the shipping clerk in Clarkson’s office 
and at different periods forwarded to different steamship com- 
panies as they required these bills of lading. 

Q Do you recall the receipt of a letter dated July 18th, 
1903, from Mr. Clarkson, addressed to your firm at Port Arthur, 
in which he calls attention to the fact that you had been 
allowing goods to be gotten out of the warehouse without the 
production of documents? 

A No, I don’t. I have studied that and I can’t place it 
at all. 

Q You don’t remember anything about that? 

A I don’t remember at all. 

Q And you don’t remember anything about the fact that 
he mentions—the case of Guntz & Albers, allowing it to be 
done? 

A No, I don't. Guntz & Albers is a very large—probably 
the largest trading house in the Far East. 


@ I call your attention to the fact that Mr. Clarkson says 
in the letter “My. Davidson and Mr. Short both mentioned 
the fact that as Guntz & Albers gave goods on the firm’s letter 
of guarranty, without the bank’s endorsement, they considered 
they must do the same.” You don’t recall that? 

AT don’t recall that, but I would say that if Guntz & 
Albers came to me with a letter of guaranty to deliver their 
bill of lading as soon as they received it, that I would let them 
have it in those cases, heeause they— 

Q (Interrupting) Without any letter from the bank 
at all? 

A In small amounts. 

Q In small amounts? 

A Yes, because they are very reliable and a very large 
house. 

Q If any large and reliable house came to you, you would 
permit them to take goods whether they had the bill of lading 
or not? 

A If it was a moderately small affair, not a large order. 

Q In other words, the production of these bills of lading 
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was not considered by Clarkson & Company a very essential 
matter so far as small shipments at least were concerned? 

A Not fora little trifling thing, but with large ones it was. 

REDIRECT EXAMINATION 

Q@ (Mr. McCord) You said a while ago that the docu- 
ments were often kept by the bank. How frequently would 
you gather up the documents after the drafts had been— 

A (Interrupting) Well, the shipping clerk had charge 
of that and was supposed to send those bills of lading to the 
different steamship companies at different intervals, no set 
time for it. 

Q Did you get more than one at a time? 

A More than one— 

Q (Interrupting) After you had sold the flour, I say, 
did you—when the guaranty was signed you said sometimes 
you left it and sometimes you did not. 

A Well, whenever the draft was paid we always got it. 

(Witness excused. ) 


WILLIAM STEWART DAVIDSON 


(Sworn by American Consul-General at Shanghai, China) 
INTERROGATORY NO. 1 

Q What is your name? 

A William Stewart Davidson. : 
INTERROGATORY NO. 2 

Q@ Where do you reside? 

A In the city of Shanghai, China, at No. 10 Canton Road. 
INTERROGATORY NO. 3 

Q What is your occupation? 

A Iam a director in the firm of J. A. Wattie & Company, 
Limited. 
INTERROGATORY NO. 4 

Q How long have you resided in Shanghai? 

A Since 1904. 
INTERROGATORY NO. 5 

Q Where did you reside during the year 1903? 

A During the year 1903 I resided at Port Arthur, North 
China. 
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INTERROGATORY NO. 6 
Q What was your business during that time? 
A Iwas manager of the firm of Clarkson & Company. 


INTERROGATORY NO. 7 
Q How long did you occupy that position? 
A From April, 1900. 


INTERROGATORY NO. 8 

Q What power of attorney did you have as manager? 

A I had the fullest power of attorney that was possible 
to give under Russian law. 


INTERROGATORY NO. 9 

Q This power of attorney was renewed each vear? 

a VeSPsir-venel year. 
INTERROGATORY NO. 10 

Q What was the nature of the business of Clarkson & 
Company? 

A They were importers, stevedores, commission agents, 
shipping agents and agents of fire insurance companies. They 
did a general business of that character. 


INTERROGATORY NO, 11 

Q Did Clarkson & Company control any warehouses in 
Port Arthur? 

A Clarkson & Company owned two warehouses in Port 
Arthur. 


INTERROGATORY NO. 12 

Q Who were the agents at Port Arthur for the Boston 
Steamship Company and the Boston Towboat Company? 

A Clarkson & Company. 


INTERROGATORY NO 13 

Q With whom did Clarkson & Company do their banking 
business in Port Arthur? 

A The Russo-Chinese Bank. 


INTERROGATORY NO. 14 

Q What was the volume of the business of Clarkson & 
Company with the Russo-Chinese Bank? 

A Well, it is impossible for me to give exact figures. The 
only thing I can say is that they operated on an extensive basis. 
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INTERROGATORY NO. 15 

Q How long have you lived in the Orient? 

A Over fourteen years. 
INTERROGATORY NO. 16 

Q Before taking charge of Clarkson & Company's business 
in Port Arthur, where did you reside in the Orient? 

A Immediately before I went to Port Arthur I lived in 
Vladivodstok, and previous to that in Yokohama. 


INTERROGATONY NO. 17 

Q How long were you in Vladivostok and what was your 
business there? 

A J went to Vladivostok as a permanent resident. I arrived 
in Vladivostok and immediately took up a permanent residence 
on the 4th of July, 1898, and joined the firm of Clarkson & 
Company as nianager of the engineering department and re- 
mained in that position until September, 1899, when I went on 
a trip to Europe and America for Clarkson & Company, and 
returned to Vladivostok March, 1900, when J] was asked by 
the head of the firm to take charge of the office in Port Arthur 
for a few months. 


INTERROGATORY NO. 18 

Q In what eapacity? 

A As manager of the engineering department of Clarkson 
& Company. 
INTERROGATORY NO. 19 

Q Are you familiar with the customs and methods of 
bankers in dealing with importers in the Orient? 

A Yes sir. 


INTERROGATORY NO. 20 

Q What is the custom of bankers with reference to pre- 
senting drafts for acceptance?” 

MR. GREGORY: Now, may it please the court, we desire 
to object to that question as incompetent, irrelevant and immia- 
terial, upon two grounds: First, that there is no reason for 
the court to now invoke any custom or usage, because the 
contract in this case is clear and specific and direct; in other 
words, there is no necessity for an implied contract, because 
there is an express one; and upon the second ground that the 
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question does not refer to the conditions prevailing in this 
case, because it does not ask with reference to presenting drafts 
for acceptance which are sent as against payment, but it asks 
generally as to drafts for acceptance. Now, of course there may 
be one custom of bankers concerning one sort of a draft and 
another concerning the other kind of a draft, but to invoke 
now a custom generally and say that it applies to this case 
is, we submit, utterly incompetent, irrelevant and immaterial. 

THE COURT: I overrule the objection. 

MR. GREGORY: Note an exception. 

THE COURT: Exception allowed. 

A As soon as the bank receives the draft it is customary 
for them to request the drawee to accept it, either by asking 
the drawee to come to the bank or sending it around to his 
office. 

INTERROGATORY NO, 21 

Q What is the established custom among bankers at 
Oriental ports with reference to the handling of drafts with 
bills of lading and documents attached, when the drafts are 
in their hands for collection?” 

MR. GREGORY: Your Honor will allow me the same 
objection as that made to the previous one, and the third point 
that it is not pleaded in the pleadings. 

THE COURT: The objection is overruled. 

MR. GREGORY: Exception. 

THE COURT: Exception allowed. 

“A The established custom among bankers in the Orient 
is not to part with the documents until the drafts have been 
paid, if the documents are only deliverable against payment. 
It often happens, however, that the firm upon which the draft 
is drawn has a good credit with the bank and under those 
circumstances the bank delivers the documents against accept- 
ance and thereby accepts responsibility.” 

MR. GREGORY: We ask that last portion of the answer, 
to-wit, beginning with “It often happens” go out, as not re- 
sponsive to the question. 

THE COURT: The motion is denied. 

MR. GREGORY: Note an exception. 

THE COURT: Exception allowed. 
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“INTERROGATONRY NO. 22 

Q What is the custom of the Russo-Chinese Bank upon 
the arrival of shipments were drafts with bills of lading are 
attached are in their hands for collection?” 

MR. GREGORY: We object to any evidence of this custom 
on the grounds previously stated and upon the further ground 
that there is no pleading whatever here concerning this matter, 
therefore it is incompetent, irrelevant and immaterial. There 
is no statement in the question as to the character of the draft 
referred to, whether it was a draft as against acceptance or 
whether it was a draft as against payment. For example, the 
question is this, Your Honor: “What is the custom of the 
Russo-Chinese Bank upon the arrival of shipments where drafts 
with bills of lading are attached are in their hands for collee- 
tion?” Now there are two kinds of drafts. One is a draft 
which authorizes them to turn the bill of lading over when 
it is accepted; that is one thing. The other is where the draft 
says they shall retain the bills of lading until it is paid; that 
is another thing. But now this question is asked and the answer 
is made as if it were a general statement. 


THE COURT: I allowed Mr. Spencer to testify about 
custom. The word “custom” is confusing as a legal tem, 
because in law a custom is a species of law. I would not have 
allowed Mr. Spencer to be interrogated about special customs 
that take the place of statutes unless it was a custom that was 
pleaded. I understand these questions to be in the same line 
as the testimony of Mr. Spencer, to enlighten the jury as to the 
course of business—the ordinary course of business, not to 
change the rights of the parties by a peculiar custom that 
changes the law, but simply to show the jury what the usual 
and ordinary course of business is. Being across the water, 
they may have practices there that would be unusual here, 
and whatever the practice is I think we are entitled to know 
by the testimony of witnesses who can tell us. 

Mh. GREGORY: Ido not want to seem unduly insistent, 
Your Honor, and therefore 1 shall not further take up the 
time of the court and jury with this matter, because we have 
our exception, but I simply wish to again assert that I don’t 
think that counsel can find any authority which says that 
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where there is a precise contract expressed as there was here, 
that custom of usage can ever be invoked, when that contract is 
not ambiguous. That is my understanding of the law. 


TUE COURT: I will give an instruction like that to the 
jury in this case. 

MR. GREGORY: Then, if Your Honor please, if that 
is so, and the contract in this case is not ambiguous but is 
precise, the testimony is not admissible. 

THE COURT: It may go in as a part of the res gestae— 
of the circumstances of the transaction. 

MR. GREGORY: Note an exception. 

THE COURT: Exception allowed. 

“A The custom of the Russo-Chinese Bank at Port Arthur 
was to see that the cargo was stored and insured and the mana- 
gers of the Russo-Chinese Bank have freqnently come to the 
oftice of Clarkson & Company to ascertain if certain cargo was 
properly stored and have taken ont fire msurance with some 
of the fire insurance companies for which Clarkson & Company 
acted as agents, on sueh cargo.” 

MR. GREGORY: We ask now, first, that the answer go 
ont as incompetent, irrelevant and immaterial—the entire 
answer, and then we specfically ask that that portion of the 
answer which begins with the words “and the managers of the 
Russo-Chinese Bank have frequently come to the office of Clark- 
son & Company” down to the end of the sentence be stricken 
ont as not responsive to the question and as being no evidence 
of a custom. 

MR. MeCORD: It is clearly responsive to the question. 

THE COURT: The motion to strike is denied. 

MR. GREGORY: We note an exception. 
“INTERROGATORY NO. 23 

@ In transactions taking place between the firm of Clark- 
son & Company at Port Arthur and the branch of the Russo- 
Chinese Bank at Port Arthur, were these customs strictly 
observed ?” 

MR. GREGORY: May it please the court, we have an 
additional objection to make to this question. We object to 
it upon the same grounds as previously made and upon this 
additional ground, that there is no pleading whatever here 
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to the effect that there was a practice between these parties 
to disregard the other custom, and, furthermore, that the matter 
is absurd upon the face of it because they now allege in one 
place that the custom was not to part with the goods until they 
were paid, and now proceeds to state that the practice was to 
do that thing. Now, just as soon as you have the practice the 
custom ceases. In other words, it could not be the custoin 
between the parties when they continually violate it, the two 
matters cannot stand together. The question, therefore, Your 
Honor, is this way, they first of all ask what the general custom 
is; that is answered, and then says “What was the practice?” 
He says this was directly opposite to the custom, therefore it 
negatives the cnstom, one fights the other. You can’t have 
two customs antagonistic existing at the same time. Now we 
feel, very strongly, Your Honor, that this is utterly irrelevant 
and incompetent, but I assume Your Honor will rule the same 
as before. 

THE COURT: You may as well argue to me that if the 
witness says ove thing and then contradicts it that he should 
not be allowed to say it. Now it is for the jury to consider 
your argument here that one statement contradicts the other. 

MR. GREGORY: No, Your Honor, perhaps [ didn’t make 
my point clear. 

THE COURT: Yes, { think you did. 

MR. GREGORY: What the witness has said is this, not 
that he is mistaken at all, but he first said “this was the custom” 
and then in the next breath he says ‘the practice was this.” 
How can those two things stand together? 

MR. McCORD: That is for the jury. 

MR. GREGORY: No, it is a question of law, Your Honor. 

THE COURT: The jury will handle it, probably. 

MR. GREGORY: Well, of course I understand that is 
Your Honor’s decision. I am simply getting my record straight 
here,’ Your Honor. 

THE COURT: Yes sir, exception allowed. 

“A These customs were not strictly observed as the Russo- 
Chinese Bank at Port Arthur allowed Clarkson & Company 
to have the hills of lading and other documents attached to 
the draft before the draft was paid. This only happened I 


182 RUSSO-CHINESE BANK YS. 


might say when the amount involved was a considerable amount 
such as would be the case in flour shipments.” 

MR. GREGORY: Now we ask that after the word “al- 
lowed” to the end of the sentence be struck out as not respon- 
sive to the question, and further that it is Incompetent, irrele- 
vant and immaterial and not pleaded and being no evidence 
of a custom or usage. 

THE COURT: The motion is denied. 

MR. GREGORY: Exception. 

THE COURT: Exception allowed. 

“INTERROGATORY No. 24. 

Q Why would the bank permit this to be done by Clarkson 
& Company? 

MR. GREGORY: We object to this question as incom- 
petent, irrelevant and immaterial and cross examination of his 
own witness. His witness has stated this fact and he is not 
obliged to cross examine him to state why it is so. 

THE COURT: Objection overruled. 

MR. GREGORY: Note an exception. 

“A Because the firm of Clarkson & Company was estab- 
lished at the instigation and with the assistance of the Russo- 
Chinese Bank in Vladivostok in 1897. Mr. Clarkson went to 
Vladivostok about that time and then then managers of the 
Russo-Chinese Bank at Vladivostok requested him to establish 
what they called an American firm and the Russo-Chinese Bank 
found him a Russian partner. Neither Mr. Clarkson or his 
Russian partner put one cent of capital into the firm. Not- 
withstanding this the Russo-Chinese Bank opened credits for 
the firm of Clarkson & Company for a sum of over a million 
roubles. Towards the end of the year 1898 when the firm of 
Clarkson & Company had been established one year, roughly 
speaking, Mr, Clarkson was absent from Vladivostok and [ 
was in charge when the bank, the Russo-Chinese Bank, pre- 
sented a statement of accounts showing that the firm of Clark- 
son & Company owed the Russo-Chinese Bank approximately 
eight hundred thousand roubles. I thereupon looked into mat- 
ters and particularly the accounting department, with which 
I had not concerned myself previously, and fonnd that there 
was absolutely no books showing what credits had been opened 
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or what sums had been drawn against any particular credit. 
In other words, there was no means of refuting or corroborating 
the statement presented by the Russo-Chinese Bank so T could 
do nothing. Upon Mr. Clarkson's return from Port Arthur the 
matter was gone into and rather than employ the services of a 
chartered aecountant to go over the books and the transaction 
in detail, he preferred to accept liability according to the Russo- 
Chinese Bank's statement for this eight hundred thousand 
roubles. There were goods in hand representing a value of 
approximately three hundred to four hundred thousand roubles 
and therefore there had been a loss on the first year’s business 
of between three hundred and four hundred thousand roubles. 
Clarkson & Company continued to owe the Russo-Chinese Bank 
this hugh sum for many years and it was on account of this 
debit balance that the bank, the Russo-Chinese Bank, afforded 
these special facilities for doing business to Clarkson & Com- 
pany. 

MR. GREGORY: We ask that all the portions of that 
answer following the words “Mr. Clarkson went to Vladi- 
vostok” be struck out as not responsive to the question, and, 
furthermore, that all those portions which pretend to give < 
history of the bank balance between the two institutions be 
struck out as not responsive. 

THE COURT: The motion to strike is denied. 

MR. GREGORY: Note an exception. 


“INTERROGATORY No. 25. 


Q When Clarkson & Company were allowed to take deliv- 
ery of the cargo under the circumstances you have described, 
who held the bills of lading? 

A The custom was for the bank, the Russo-Chinese Bank, 
to deliver the bills of lading to Clarkson & Company when 
Clarkson & Company accepted the draft. 


INTERROGATORY No. 26. 

Q For how long was this practice kept up? 

A This custom was in practice from the time I took charge 
of the firm of Clarkson & Company in Port Arthur until I left. 
INTERROGATORY No. 27 

Q Were there any other banks in Port Arthur? 
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A No, but the Hongkong & Shanghai Banking Corporation 
had an agency in Port Arthur. 
INTERROGATORY No. 28 

Q What was their practice in matters of this kind? 

A To my knowledge they never allowed the bills of lading 
to be surrendered until the draft had been met. 
INTERROGATORY No, 29 

Q Had the firm of Clarkson & Company at Port Arthur 
had any business transactions with the Centennial Mill Com- 
pany at Seattle, Washington? 

A Yes, sir. 

INTERROGATORY No. 30 

Q What was the nature of them? 

A Clarkson & Company had bought large quantities of 
flour from the Centennial Mill Company at Seattle, Washington. 
INTERROGATORY No. 31 

Q How was the payment for this flour made? 

A The Centennial Mill Company drew on Clarkson & Com- 
pany a ninety day sight draft for the value of shipment with the 
hill of lading and insurance policy attached to the draft which 
was to be surrendered against payment. 

INTERROGATORY No. 32 

Q What was the practice of the Russo-Chinese Bank at 
Port Arthur in dealing with Clarkson & Company in reference 
to these shipments from the Centennial Mill Company?” 

MR. GREGORY: I make the same objection as to the 
practice as heretofore made, Your Honor. 

THE COURT: Objection overruled. 

MR. GREGORY: Exception. 

THE COURT: Exception allowed. 

“A The Russo-Chinese Bank invariably during my connec- 
tion with the firm of Clarkson & Company surrendered the bills 
of lading and other shipping documents on acceptance of the 
draft. Afterwards upon the sale of flour by Clarkson & Com- 
pany the proceeds of such sales were put into the Russo- 
Chinese Bank and when the sums so paid in were large enough 
it was customary to ask the hank to telegraph the equivalent 
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of these suas in American currency to America in order to 
avoid further mterest charges. 
INTERROGATORY No. 33 

Q State fully and in detail the custom between Clarkson 
& Company and the Russo-Chinese Bank with reference to the 
handling of flour covered by documents held by the bank?” 

MR. GREGORY: We object to this question as incom- 
petent, irrelevant and immaterial, there being no ground shown 
for the introduction of the custom, and the witness not having 
been shown to have had any personal knowledge whatever of 
the particular transaction involved. 

THE COURT: The objection is overruled. 

MR. GREGORY: Exception. 

“And state whether or not the Russo-Chinese Bank con- 
sented to the sale of the flour on the “Hyades” by Clarkson & 
Company prior to the payment of the drafts?” 

MR. GREGORY: Same objection. I should nave made it 
at the end of the question. 


THE COURT: You will have an exception to my ruling 
overruling any objection to this line of questions. 

“A As soon as the draft reached the Russo-Chinese Bank 
it was customary for the Russo-Chinese Bank to inform Clark- 
son & Company of its arrival and then this notification was 
given by a request from the bank that it should be accepted. 
The draft usually arrived some time before the goods and it 
Was usual to accept it before the steamer carrying the goods 
had arrived in port. Upon the arrival of the steamer carrying 
the goods in port some one in anthority from Clarkson & Com- 
pany would go to the Russo-Chinese Bank and make arrange- 
ments to get the documents attached to the draft upon aecept- 
ance of the draft and invariably this was accomplished. The 
Russo-Chinese Bank when surrendering documents before the 
draft was paid required that a letter of hypothication should 
be signed hy Clarkson & Company. I have no copy nor original 
of such letter nor do I know where one can be found as all 
such letters were delivered to the bank, Russo-Chinese 
Bank, at the time they were signed but I do know that in sub- 
stance these letters stated that the goods belonged to the Russo- 
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Chinese Bank and that the consignee agreed to pay to the 
Russo-Chinese Bank the proceeds of all sales when and as 
made? On or about the 15th day of February, 1904, the Russo- 
Chinese Bank did consent to the sale of the flour ex steamship 
“Hyades,” if that is the name of the steamer that arrived at 
Port Arthur on or about the 8th of February, 1904.” 

MR. GREGORY: We ask now that that portion of the 
answer commencing with the words “On or about the 15th of 
February, 1904, the Russo-Chinese Lank did consent to the 
sale of the flour ex steamship ‘Uyades, if that is the name of 
the steamer that arrived at Port Arthur on or about the 8th 
of February, 1904,°—that that portion of the answer be stricken 
as not responsive to the question, and, furthermore, that it now 
appears that this witness does not refer to the steamer “Hyades” 
at all, which arrived at Port Arthur on January 17th, but to 
the “Pleiades” which arrived there on February sth. 

MR. MeCONRD: J think the testimony of the witness fur- 
ther on, Your Honor, explains that he had reference to the 
“Hyades” flour. [ think that will be a question for the jury 
to pass upon. I say to the court that in my judgment that is 
what it will show. 

THE COURT: The objection is overruled. The jury will 
understand, however, that this testimony is not relevant unless 
it is connected up to show the witness was talking about the 
“TWyades” and not the “Pleiades.” 

MR. GREGORY: We will take a formal objection and ex- 
ception. 

THE COURT: Exception allowed. 


“INTERROGATORY No. 34 

Q <And if you answer that the Russo-Chinese Bank did 
consent to the sale of the flour included in this “Uyades” ship- 
ment prior to the payment of the draft, state how this consent 
was inanifested. Did the Russo-Chinese Bank at the time it 
gave its consent to the sale of this flour require Clarkson & 
Company to execute any written instrument recognizing the 
bank’s ownership of the flour and agreeing to account to the 
Russo-Chinese Bank for the proceeds of the sale of the flour? 

A On or abont the 15th of February, 1904, I personally 
notified the at that time manager of the Port Arthur branch of 
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the Russo-Chinese Bank that T could not get in communica- 
tion by telegraph with the head office of Clarkson & Company ; 
that I had been ordered to leave Port Arthur by the Russian 
military authorities and that for these two reasons and as there 
was no one there I could leave in charge of the affairs of Clark- 
son & Company I had made arrangements with a Russian firm 
by the name of Ginsburg & Company to take over the flour 
and pay the draft, to which arrangement the Russo-Chinese 
Bank consented, and as I left Port Arthur on the 17th of 
February, 1904, I do not know whether the bank required 
Ginsburg & Company to sign a letter of hypothication but as- 
sume that they did not in as much as they had doubtless ob- 
tained one previously from Clarkson & Company.” 

MR. GREGORY: We ask that that portion of the answer 
as follows: “but assume that they did not in as much as they 
had doutless obtained one previously from Clarkson & Com- 
pany” be struck out as hearsay. 

THE COURT: Strike it out. 

MR. MeCORD: No objection. 

THE COURT: The jury will understand that that item 
of evidence has been ruled out by the court. 


“INTERROGATORY No. 35 


Q If you answer that there was a written document re- 
quired by the bank to be executed by Clarkson & Company, 
attach to your deposition a copy of such document, if you have 
one, and if you have not such a copy, then state, if you know, 
where such a copy of the original document can be found? 

A I have not a copy of the letter of hypothication nor do 
I know where one can be obtained. These letters of hypothi- 
cation were always handed to the bank. 


INTERROGATORY No. 36 


Q If you have not in your possession or under your con- 
trol any of the duplicate, originals or copies of documents 
signed by Clarkson & Company to the bank, permitting Clark- 
son & Company to sell the flour ineluded in this ‘Hyades’ 
shipment prior to the payment of the draft, state the contents 
of such written instrument fully, give the substance of the 
agreement that the bank exacted from Clarkson & Company 


18s RUSSO-CHINESE BANK VS. 


when the bank gave its consent to Clarkson & Company to sell 
said flour and to account to the bank for the proceeds thereof? 

A J have no original, duplicate original nor copy of such 
instrument of hypothication given to the Russo-Chinese Bank 
by Clarkson & Company and it is impossible for me to remem- 
ber the exact wording of such Jetters in use by the bank at that 
time as nearly eight years have elapsed, but in substance it 
stated what I have already stated. 


INTERROGATORY No. 37 

Q If you state that there was such a custom requiring a 
written instrument to be executed by Clarkson & Company to 
the bank, state how long this custom had been in force and 
whether the transaction covering the shipment of the Cen- 
tennial Mill Company on the ‘Hyades’ was covered by such 
custom? In other words, did Clarkson & Company execute 
such written instrument in case of the shipment in question 
as in other cases to which you have referred in your deposition ?” 

MR. GREGORY: Generally we object, Your Honor, upon 
the same ground as heretofore stated, that there is no room 
here for custom or practice. 

THE COURT: The objection is overruled. 

MR. GREGORY: Exception. 

“A To the best of my recollection this custom was insti- 
tuted and inaugurated towards the end of the year 1901 or at 
the beginning of 1902. It is impossible for me to say positively 
that the Russo-Chinese Bank required such an instrument for 
the shipment in question. <All that I can say is that it was 
the custom for the Russo-Chinese Bank to demand such an 
instrument for all shipments arriving under similar cireum- 
stances. 

INTERROGATORY No. 38 

@ When did the last shipment of flour from the Centen- 
nial Mill Company to Clarkson & Company arrive at Port 
Arthur? 

A The last shipment of flour from the Centennial Mill 
Company to Clarkson & Company at Port Arthur arrived at 
that port on or about the 8th of February, 1904, but I cannot 
say positively that I have got the exact date as I was absent 
from Port Arthur at the time it arrived. 
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INTERROGATORY No. 39 

Q Where had you been? 

A Tientsin. 
INTERROGATORY No. 40 

Q On what steamer was this flour brought to Port Ar- 
thur? 

A On one of the steamers operated by the Boston Steam- 
ship Company or the Boston Towboat Company. Either the 
‘TWyades’ or the ‘Pleiades. 

INTERROGATORY No. 41 
Q Who were the agents for these steamers? 
A Clarkson & Company. 


INTERROGATORY No. 42 
Q What was the quantity of flour shipped by this steamer 
for Clarkson & Company from the Centennial Mill Company? 
A Between thirty-five and forty thousand sacks. 


INTERROGATORY No. 48 

Q Where was this flour when you arrived? 

A Some of it was in the go-downs of Clarkson & Company ; 
some of it was on the foreshore; some of it was still in the 
lighters, and it is possible that there may have been some of 
it still undischarged from the steamer. 


INTERROGATORY No. 44 
Q Who were the stevedores? 
A Clarkson & Company. 


INTERROGATORY No. 45 

Q What did you do upon arrival at Port Arthur in refer- 
ence to this shipment of flour? 

MR. GREGORY: I think I ought to object here, may it 
please Your Honor. It appears now conclusively in this case 
that this witness is talking entirely about the “Pleiades,” be- 
cause he says he don't know whether it was the “Hyades” or 
the “Pleiades,” but it was the boat that arrived there about 
February 8th, 1904. 

MR. McCORD: Yes, but he said it was the one that brought 
thirty-five or forty thousand sacks of flour, the exact amount 
of flour— 
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MR. DORR: (Interrupting) In every instance he has 
limited it to the boat that arrived there in February. 

MR. GREGORY: February 8th, 1904. 

THE COURT: There is a discrepancy in the testimony. 
li is the business of those twelve men to deal with discrep- 
ancies in the testimony. 

MR. GREGORY: Where is the discrepancy? 

THE COURT: Mr. McCord just stated it, my ears heard it. 

MR. GREGORY: I think the evidence shows, without any 
question at all, that the witness said— 

THE COURT: (Interrupting) He said the “Hyades” or 
the “Pleiades” took thirty-five or forty thousand sacks of flour 
there. 

MR. GREGORY: Yes, we are going to show that this 
entire testimony and all of this Ginsburg transaction has noth- 
ing to do with the “Hyades,” it was the “Pleiades.” 

THE COURT: Yon can show that if you have got the evi- 
dence. 

MM. McCORD: It is for the jury to pass on that question. 

MR. GREGORY: I will ask yon now, Mr. McCord, do 
you claim that the steamer that Davidson is talking about 
arriving there February 8th, 1904, was the steamer “Hyades”? 

MR. MeCORD: I claim it was the “Hyades,” the steamer 
that carried the thirty-five or forty thousand sacks of flour. 
The “Pleiades,” which arrived there in February and which 
left on the 13th day of February, never unloaded any flour at 
Port Arthur except about a thousand sacks. 

MR. GREGORY: Yon claim then, do you, that the steamer 
“Hyades” was unloading at Port Arthur on February 8th, 1904? 

MR. McCORD: No, I don't claim that she was. 

MR. GREGORY: What do you claim as to which boat this 
was? 

THE COURT: I overrule your objection. Go on. 

MR. GREGORY: You claim it was the “Hyades”? 

MR. MeCORD: Yes sir, I claim it was the “Hyades” that 
he is talking about here. 

MR. GREGORY: Very well. 

“A TI was allowed to go on shore at Port Arthur between 
four and five o'clock in the afternoon of the 9th of February, 
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1904, and immediately upon my arrival on shore T wet to 
the oftice of Clarkson & Conipany and there discovered that 
the most of my assistants were hiding in their honies and some 
of them had already ran away to Vladivostok. 1] was besieged 
by people who were anxious to get passage away from Port 
Arthur by the steamers for which Clarkson & Company acted 
as agents and as soon as IT had pacified them and told them 
there was no possibility of any steamer leaving Port Arthur 
I looked for the compradore and after a certain time, possibly 
an hour or more, succeeded in finding him and I then tried to 
make arrangements with the military and naval anthorities 
to supply watchmen to guard the cargo as all of the employes 
of Clarkson & Company were absolutely worthless for that 
purpose. Neither the navy or any army departinents would 
give me any assistance. I finally found two Russian civilians 
whom I engaged for that purpose. I want to state right here 
that I saw with my own eyes that afternoon a very consider- 
able quantity of flour being stolen which it was impossible 
for me to prevent. The whole town was in a chaotic state and 
the people were, more particularly the Chinese, looting every- 
thing in sight. 


INTERROGATORY No. 46 

Q Where were the bills of lading for this shipment of 
flour? 

A I do not know. I have no definite knowledge myself 
but I presume that the usual custom had been followed and 
they had been surrendered to Clarkson & Company at the time 
the draft was accepted.” 

MR. GREGORY: We ask that the answer commencing 
with the words “I presume that the usual custom had been 
followed” be stricken. 

MR. McCORD: I do not object to it being stricken—that 
part of it. 

THE COURT: Strike it out. It is a matter of no im- 
portance whatever. 


INTERROGATORY No. 47 


Q Do you know who accepted the draft or whether it was 
accepted ? 
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A Ido not but it could have been accepted by either my- 
self or Mr. Czechowitz who acted as cashier for the firm of 
Clarkson & Company and had power to accept drafts, or by 
Mr. Short previous to his leaving the firm. 
INTERROGATORY No. 48 

() State whether or not Clarkson & Company disposed of 
any part of that shipment of flour? 

A Clarkson & Company entered into an agreement with 
Ginsburg & Company to sell part of this flour, the actual 
quantity to be determined when delivery was taken. 
INTERROGATORY No. 49 

Q What were the terms of sale? 

A I cannot remember the exact figures but Ginsburg & 
Company paid me a certain amount per sack, and the balance, 
sufficient to meet the draft, was to be paid when the flour was 
counted. Ginsburg & Company were unable to pay the full 
value of the flour at that time for the very good reason that 
the bank being short of funds simply closed its doors and 
stopped doing business and consequently Ginsburg & Company 
could not get the money with which the meet payments. 
INTERROGATORY No. 50 

Q Who were Ginsburg & Company? 

A Ginsburg & Company was a very large Russian firm 
which did a very extensive business with the army and navy 
department of the Russian Government as wel] as with the 
Chinese Eastern Railway Company. The head office of the 
firm was in Port Arthur and the arrangement I made above 
referred to in previous answer concerning sale of flour to 
Ginsburg & Company was with Mr. Ginsburg, the head of the 
firm of Ginsburg & Company, personally. 


INTERROGATORY No. 51 

(Q): Who negotiated this sale on behalf of Clarkson & Com- 
pany? 

Aelita. 
INTERROGATORY No, 52 

Q What were the terms as to delivery? 

A There were no particular terms. Ginsburg & Company 
were handed the keys of the warehouse by me and they agreed 
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to make payment to the Russo-Chinese Bank against the par- 
ticular draft as soon as they had counted the flour and as 
soon as the bank was put in funds. 


INTERROGATORY No. 53 

Q Why did you make this sale? 

A Because as a British subject T was ordered to leave Port 
Arthur within twenty-four hours on the 10th of February, 1904. 
Notwithstanding this order to leave [ remained in Port Arthur 
in order to fix up the best 1 could and to the fullest extent 
the affairs of Clarkson & Company and | remained there by 
myself in Port Arthur until the 17th day of February, 1904. 
During these seven days from the 10th of February to the 17th 
of February, 1904, I endeavored my utmost to get in comimu- 
nication hy telegraph with the head office at Vladivostok but 
without success. It was impossible for me to delay my de- 
parture any longer as other British subjects had been arrested 
for not leaving when told to do so, There was no one there I 
could leave in charge of the affairs of Clarkson & Company and 
the only thing I could do was to close up the offices and en- 
deavor to reach some place from where I could conmunicate 
with the head office. I therefore sold the flour at a price which 
enabled Clarkson & Company to make a reasonable profit, for 
which approximate profit Ginsburg & Company gave me a 
draft on Shanghai and the balance of the proceeds of the sale 
was to be paid by Ginsburg & Company into the bank, the 
Russo-Chinese Bank, against the draft for the Centennial Mill 
Company. This arrangement was made known to the Russo- 
Chinese Bank by me and I believe Mr. Ginsburg accompanied 
me to the Russo-Chinese Bank when I aequainted them with 
the terms of this arrangement. 


INTERROGATORY No. 54 

Q Was the Russo-Chinese Bank cognizant of the trans- 
action? 

A Yes, sir; they were. 
INTERROGATORY No. 55 

Q Did they make any objection to this sale? 


A No objections were raised, presumably for the reason 
that Ginsburg & Company had a large, open credit with the 
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Russo-Chinese Bank, much larger than Clarkson & Company 
had.” 

MR. GREGORY: I ask that that portion of the answer 
commencing with the word “presumably” be stricken out as 
not responsive. 

THE COURT: Strike it ont. 

MR. McCORD: No objections. 

“INTERROGATORY No. 56 

Q Do you know whether this draft drawn by the Centen- 
nial Mill Company and in the hands of the branch of the Russo- 
Chinese Bank at Port Arthur covering this shipment of flour 
Was ever actually paid? 

A No; I have no knowledge, definite knowledge, that it 
ever was paid since I left Port Arthnr long before it fell dne.~ 

MR. GREGORY: I object to the remaining part of this 
answer which is explanatory, becanse he has already stated he 
does not know anything abont it. 

MR. MceCORD: Well, he said “if it was not paid”— 

MR. GREGORY: He says it was the fault of the bank. 
liow does he know anything about it? 

MR. McCORD: The bnrden is on you, it seems to me, to 
prove that fact too. 

MR. GREGORY: If you want to stand by that, I am 
willing to take my exception. 

MR. McCORD: [am willing you shonld take it, sir. 

MR. GREGORY: Very well. 

THE COURT: TI will rule out any statement le makes 
that is not a statement of a fact within his knowledge, any 
argument or reasons why he thinks something shonld have 
happened. 

MR. McCORD: I do not think this falls within Your 
Honor's conclusion, but I will read it and let yon see. I don't 
want to be unfair with the jury. “bnt if it was not paid by 
Ginsburg & Company then it was the fault of the Russo-Chinese 
Bank because the firm of Ginsburg & Company to my definite 
knowledge have ever since been able to pay this draft and if 
for any reason the arrangement I made with Ginshurg & Com- 
pany was avoided or not carried out then the Rnsso-Chinese 
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Bank had it within their right and power to demand the sur- 
render of the keys to the warehouse from Ginsburg & Company.” 
THE COURT: I overrule the objection, or the motion to 
strike. 
MR. GREGORY: Note an exception. 
“INTERROGATORY No. 57 
Q When you say you notified the bank what do you mean? 
A I mean that I notified one of the two managers of the 
tusso-Chinese Bank. 


INTERROGATORY No. 58 

Q Do you know whether or not the Russo-Chinese Bank 
ever made use of general warehouses for the storage of mer- 
chandise covered by bills of lading attached to drafts in their 
hands for collection? 

A Frequently use was made by the Russo-Chinese Bank 
of general warehouses for goods for which they held the Iills 
of lading attached to drafts drawn on merchants in Port Arthur. 


CROSS-INTERROGATORIES 


CROSS-INTERROGATORY No. 1 

Q Are you connected with the firm of Clarkson & Com- 
pany? If so, in what capacity? 

A Thank God, I am not. 
CROSS-INTERROGATORY No, 2 

Q Was A. T. Short associate manager with you of the 
business of Clarkson & Company at Port Arthur? 

A Yes sir; as assistant manager or associate manager. 


CROSS-INTERROGATORY No. 3 
Q Was not Short discharged in the latter part of 1903? 
A Short disassociated himself from the firm at the end 
of December, 1903, to the best of my recollection. 


CROSS-INTERROGATORY No. 4 

Q Were you not discharged as manager of the business 
of Clarkson & Company early in 1904? 

A No; positively not. On the 18th of January, 1904, I 
wrote a letter to Mr. Clarkson in Vladivostok, the head of the 
firm, in which I refused to comply with certain conditions he 
had laid down in a letter addressed to me and dated the 12th 
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of January, 1904, and told him unless he withdrew these con- 
ditions I would get out. On the 23rd of January, 1904, he 
wrote me a letter in reply to mine of the 18th in which he re- 
quested me to reconsider my decision. This letter of the 23rd 
of Jannary, 1904, reached me on the 29th of January, 1904, 
at a time when I was extremely busy. I had no opportunity of 
replying in detail but I did write to him on the 1st of Feb- 
ruary, 1904, acknowledging receipt of his letter of the 23rd of 
January and telling him that I hoped to be able to answer it 
very soon. On the 2nd of February, 1904. owing to having 
received an order for something like fifty thousand tons of coal 
for the Chinese Eastern Railway Company, I proceeded to 
Chinwantau on the steamer ‘Girin’ and arrived at Tientsin 
on the 4th of February, 1904. I think it is necessary for 
me here to state that the inovation to which I objected was 
that I was to have a co-manager and in the future all doeu- 
ments and papers were to he signed by two people on behalf 
of the firm of Clarkson & Company. . . . Mar, Cachowitz 
and myself, as I had been the manager of the firm of Clarkson 
& Company for upwards of four years, during which time I 
had made for the firm of Clarkson & Company approximately 
five hundred thousand roubles, practically all of which had been 
withdrawn for the purpose of financing some of Mr. Clarkson's 
hair-brain schemes at Vladivostok and I resented any such 
inovation. I left Chinwantau after having made arrangements 
with the Chinese Engineering & Mining Company to supply the 
fifty thousand tons of coal at eleven o'clock P. M. on the &th 
of February, 1904. I arrived off of Port Arthur the following 
morning about ten o'clock. IT was on a Russian steamer named 
‘Nineuta’ which was denied admission and denied entrance into 
the inner harbor. The result of which was I was compelled 
to remain on board this steamer which was anchored between 
the Russian and Japanese fleets while the latter bombarded 
the former for about one hour. Sometime after this the ‘Nin- 
guta’ was allowed to enter but I was denied permission to go 
ashore. On my arrival on the shore between four and _ five 
o'clock in the afternoon | was informed that Mr. Czechowitz left 
for Vladivostok by the first train after the bombardment began 
with the Russian bookkeeper who had taken Mr. Short’s place. 
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The only other office man was a youngster by the name of 
Newhard and owing to his youth and utter incapacity and the 
fact that he was then in jail he was unable to render any as- 
sistance to me. From what I have since learned it would 
appear that Clarkson addressed a letter to me on the 30th of 
January, 1904, whieh letter he sent to Mr. Czechowitz at Port 
Arthur and which letter arrived during my absence in Tientsin. 
This letter notified me that Mr. Clarkson had made Mr. Czecho- 
witz sole manager of the Port Arthur office and asked me to 
turn over all of the company's business to Mr. Czechowitz and 
agreed to pay me one month’s salary after seven years’ work. 
Mr. Czechowitz, however, it appears was too much concerned 
with his own safety to remain in Port Arthur to hand this 
letter over to me and IT not knowing of its existence undertook 
and did my best to protect the interests of the firm of Clarkson 
& Compauy during the eight trying days thereafter that I re- 
mained in that besieged port. Ultimately being compelled 
to leave I arrived in Shanghai about the 28th of February, 1904, 
and on the 29th of the same month, the next day after my ar- 
rival, was presented by Mr. A. C. Hunter of Shanghai with 
the letter from Clarkson dated the 80th of January, 1904. The 
original of this letter I have now shown the commissioner and 
ask that it be attached to and made a part of my deposition 
and marked exhibit A. It is dated ‘Jan. 17/30/1904". 


CROSS-INTERROGATORY No. 5 


Q What was the precise date of your discharge as such 
manager? 

A I wonld refer you for answer to this cross-interrogatory 
to my answer given to cross-interrogatory No. 4. 


CROSS-INTERROGATORY No. 6 

Q Was it not prior to February 9/22nd? 
' A J left Port Arthur on the 17th of February, 1904. 
CROSS-INTERROGATORY No. 7 


Q What was the cause of your discharge as such manager? 
AT would refer you for answer to this cross-interrogatory 
to my answer to cross-interrogatory No. 4. 
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CROSS-INTERROGATORY No. 8 


Q Did not Mr. Czechowitz succeed you as manager of the 
business of Clarkson & Company at Port Arthur? 

A I would refer you for answer to this cross-interrogatory 
to my answer to cross-interrogatory No. 4. 


CROSS-INTERROGATORY No. 9 

Q After your discharge as manager of the business of 
Clarkson & Company at Port Arthur what connection with that 
business did you have? 

A After I left Port Arthur on the 17th of Febrnary, 1904, 
I had no connection whatever with the firm of Clarkson & 
Company or their business. 


CROSS-INTERROGATORY No. 10 

( What do you personally know of the shipment of 35,312 
sacks of flour per Steamship Uyades? 

A All I know about this shipment is that a steamer be- 
longing to either the Boston Steamship Company or the Boston 
Towboat Company and called cither the ‘Hyades’ or the ‘Plei- 
ades’ arrived at Port Arthur on or about the 8th of February, 
1904, and while I was manager of the firm of Clarkson & Com- 
pany at Port Arthur. Just when the steamer referred to ar- 
rived [am unable to give the precise date as T was away from 
Port Arthur on her arrival. On my return to Port Arthur on 
the afternoon of the 9th of February, 1904, I saw the steamer 
in the harbor. I arrived after a bombardment by the Japanese 
fleet and after a considerable delay was able to go on shore, 
and when I arrived at the office of Clarkson & Company IT was 
told that it was impossible to obtain coolies to continue the 
discharge of the steamer’s cargo. It was too late then on that 
day to do anything other than to make some effort to protect 
that part of the cargo which had already been discharged. On 
the 10th of February, 1904, the captain through the first officer 
demanded of me as manager of the firm, Clarkson & Company, 
who were the agents of the steamer, that the steamer be allowed 
to leave the port, and I thereupon solicited the assistance of 
one of the managers of the Russo-Chinese Bank to accompany 
me to the adiniral who acted as commander of the port to en- 
deavor to arrange with him to give permission to allow the 
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steamer to proceed on her voyage. The commander of the 
port asked me what cargo she had and [ told him that it was 
impossible for me to say what part of her cargo had been dis- 
charged and what part to be discharged in as much as some of 
the lighters had undoubtedly been sunk by the Japanese shells 
and that a good deal of the cargo had unquestionably been 
stolen by his own sailors and the Russian soldiers and Chinese. 
After a good deal of talk he promised me that he would send a 
sufficient number of sailors on board of the steamer the fol- 
lowing day to discharge the rest of the cargo destined for Port 
Arthur, after which he would give permission for the steamer 
to leave the port. On the following day a certain number of 
sailors were sent on board of the steamer and a certain part 
of the remainder of the cargo was discharged. What part of 
it is impossible for me to say, and then the steamer was allowed 
to leave, which she did, for Chefoo. 


CROSS-INTERROGATORY No, 11 

Q Did not the Hyades arrive at Port Archur Jannary 
17/30, 1904? 

A To the best of my knowledge the steamer Hyades or 
Pleiades whichever one it was, arrived at Port Arthur on the 
Sth day of February, 1904. 


CROSS-INTERROGATORY No. 12 

(Q Had you not then been discharged as manager of the 
business of Clarkson & Company at Port Arthur? 

A Positively not, although Mr. Clarkson’s letter was writ- 
ten on the 30th of January, 1904, as I have already stated, but 
it never reached my hands until the 29th of February, 1904. 


CROSS-INTERROGATORY No. 13 


Q Did you ever see a certain draft in writing dated Decem- 
ber 11th, drawn by the Centennial Mill Company upon Clarkson 
& Company, requiring the said Clarkson & Company to pay 
ninety (90) days after date to the holders of said draft the 
sum of thirty-six thousand one hundred and ninety-four dollars 
and 80/100 dollars ($36,194.80) with interest, exchange and 
collection fees? If so, state on what date or dates you saw 
such draft and where it was when you saw it, and specifically 


200 RUSSO-CHINESE BANK YS. 


state the last time that you saw said draft and where it then 
was? 

A I have no recollection of ever having seen such a draft. 
CROSS-INTERROGATORY No. 14 

Q Were you in Port Arthur on January 30th, 1904? If 
so, did you personally on that date accept on behalf of Clarkson 
& Company the draft referred to in the preceding cross-inter- 
rogatory? 

A Yes, sir. I have no recollection of ever having done so 
but it is quite possible that I did. 
CROSS-INTERROGATORY No. 15 

Q Who, if any one did accept said draft? 

A I do not now recollect having accepted said draft but it 
is possible I did so; otherwise I do not know. 
CROSS-INTERROGATORY No. 16 

Q On what date was the first bombardment of Port Ar- 
thur by the Japanese? 

A On the night of the Sth and 9th of February, 1904. 
CROSS-INTERROGATORY No. 17 

Q Was it not January 27, 1904? 

A It was not. 

CROSS-INTERROGATORY No. 18 

Q Were you not, within a few days after January 27, 1904, 
ordered out of Port Arthur by General Stoesell, the Russian 
commander of Port Arthur; and did not you and Czeckowitz 
both leave Port Arthur in pursuance of that order, before Feb- 
ruary 8/22nd? 

A I was ordered to leave Port Arthur on the 9th or 10th 
of February, 1904. Mr. Czechowitz was never ordered to leave 
but left late in the afternoon of the 8th or early on the morn- 
ing of the 9th of February, 1904, whereas I left Port Arthur 
on the 17th of February, 1904. 

CROSS-INTERROGATORY No. 19 

Q@ Where did you go then? 

A To Shanghai by way of Newechang and Chinwantan. 
CROSS-INTERROGATORY No. 20 

Q When, if at all, did you go back to Port Arthur? 

A IT have never been in Port Arthur since. 
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CROSS-INTERROGATORY No, 21 

Q Who, if you know, represented Clarkson & Company at 
Port Arthur after you were discharged ? 

A After T left Port Arthur T believe Mr. Lindquist was 
sent down from Vladivostok to look after the affairs of Clark- 
son & Company at Port Arthur. 

CROSS-INTERROGATORY No, 22 

Q Did not Clarkson & Company appoint Newhart manager 
at Port Arthur February 10/23, 1904, in place of you and 
Czeckowitz? 

A I have no definite knowledge regarding that matter but 
it would seem impossible that the firm of Clarkson & Company 
could have appointed a mere youngster like Newhard as man- 
ager of their affairs at Port Arthur. 
CROSS-INTERROGATORY No, 23 

Q And did not ©. W. Lierogusoff succeed Newheart Feb- 
ruary 18-March 3rd? 

A I never heard of Lierogusoff; never heard of him. 
CROSS-INTERROGATORY No. 24 

Q Are you the W. S. Davidson who, shortly after your dis- 
charge as manager of Clarkson & Company at Port Arthur, 
undertook to sell a lot of flour belonging to or in the posses- 
sion of Clarkson & Conipany to Ginsburg & Company? 

A Tam the W. 8. Davidson who, while still manager of the 
firm of Clarkson & Company at Port Arthur and before I left 
that port, did sell to Ginsburg & Company a certain quantity 
of flour. 

CROSS-INTERROGATORY No. 25 
() And did you not sell that flour at two (2) roubles per 
sack? 

A It is impossible for me to say at this late date the pre- 
eise price at which the flour was sold for under this arrange- 
ment with Ginsburg & Company. 

CROSS-INTERROGATORY No. 26 

A And was not the market price of flour in Port Arthur 
at that time from 2.5 to 8. roubles per sack? 

A There was no market price of flour at that time. The 
Russians were too busy saving their skins to think of estab- 
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lishing a definite price for edibles as is usual in cases of he- 
sieged ports. 


CROSS-INTERROGATORY No, 27 

@ <And was not your attempted sale to Ginsberg & Com- 
pany at 2.4 roubles per sack? 

A As I bave already stated I do not remember the precise 
price at which I made the sale to Ginsburg & Company. 


CROSS-INTERROGATORY No. 28 

Q <And were there not two separate bills of sale made by 
you to Ginsburg & Company for that flour, one at 2. roubles 
and the other at 2.4 roubles? 

A It is quite true that there were two prices arranged by 
me with Ginsberg & Company. The lower price was suf- 
ficient to meet the draft. I saw no reason whatever for allow- 
ing the profit on the shipment of flour to be paid into such a 
pawn-broking establishment as the Russo-Chinese Bank. 


CROSS-INTERROGATORY No. 29 

Q <And did not Ginsberg & Company pay you the differ- 
ence between the two rates, about .4 roubles per sack, part 
cash and part in a draft on Shanghai? Explain fully about 
that matter? 

A I made the sale to Ginshurg & Company at what I 
considered a fair market value under the circumstances, namely, 
that I had to leave Port Arthur and that there was no one there 
I considered eligible to succeed me. The profit was 20 to 25 
per cent as near as I can remember. I arranged that a suffi- 
cient part of the profits of the sale to meet the draft should be 
paid into the Russo-Chinese Bank, and as I have already stated, 
owing to the Russo-Chinese Bank closing its doors on account 
of the shortage of funds, Ginsburg & Company were unable to 
pay me in cash but they did give me a draft on their agents 
in Shanghai. When I made this arrangement I was sold man- 
ager of the firn of Clarkson & Company at Port Arthur, a po- 
sition which I had held since April, 1900, acting under a power 
of attorney which gave me full and complete powers to carry 
on the business of the firm of Clarkson & Conpany. Knowing 
that Clarkson & Company owed the Russo-Chinese Bank a con- 
siderable amount of money, and knowing that the bank would 
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suffer severe losses as a result of the war between Hussia and 
Japan and knowing also that the firm of Clarkson & Company 
would be in need of funds to carry them along while the war 
was in progress, | had no hesitation in accepting and taking 
Ginsburg & Company's draft on their firm in Shanghai, which 
it was my intention to pay into Clarkson & Company's branch 
at Shanghai, but upon my arrival in Shanghai on the 28th of 
February, 1904, 1 was presented on the following day by Mr. 
Hunter with Mr. Clarkson's letter, what was called my dis- 
charge, dated the 30th of January, 1904, and I naturally did 
not pay this draft into the branch firm of Clarkson & Company 
at Shanghai. I have been a resident of Shanghai ever since 
and if it is intended by this cross-interrogatory to throw or cast 
discredit on my standing or my connections, business or other- 
wise in Shanghai or elsewhere, [ want here to say that T have 
ever since been in a position to refund the sum of fifteen thou- 
sand roubles, the amount called for in the draft, providing the 
firm of Clarkson & Company can establish any good claim to it. 


CROSS-INTERROGATORY No. 30 

Q <And did not Clarkson, then at Vladivostok, find out 
about the transaction between you and Ginsburg & Company 
and procure the assistance of the Russo-Chinese Bank at Port 
Arthur in stopping it? 

A Ido not know what happened at Port Arthur after I 
left. 


CROSS-INTERROGATORY No, 31 

Q@ <And did not the Russo-Chinese bank at Port Arthur 
stop your said transaction with Ginshurg & Company; and 
did not Ginsburg & Company, through the interference of the 
Russo-Chinese Bank stop payment of the draft they had given 
you on Shanghai? 

A I know nothing whatever about what happened at Port 
Arthur after I left. It is true, however, the payment of the 
draft was stopped in Shanghai. 


CROSS-INTERROGATORY No. 32 

Q What was the amount of that draft; was it not about 
fifteen thousand roubles? 

A Yes sir. 


204 RUSSO-CHINESE BANK YS. 


CROSS-INTERROGATORY No. 33 

Q Is it not a fact that after the transaction with you Gins- 
burg & Company, and in April, 1904, as a compromise with 
Clarkson & Company, who claimed that you had not authority 
to make sale of the flour, paid to Clarkson & Company the full 
price of 2.40 roubles per sack for the same flour; and did not 
the flour at that price amount to 67,000 roubles? 

A I do not know. 


CROSS-INTERROGATORY No. 84 

@ Was any of the flour you attempted to sell to Ginsburg 
& Company part of the Hyades flour? 

A The flour I sold to Ginsburg & Company formed a part 
of the shipment that arrived in Port Arthur on or about the 
8th of February, 1904. 

CROSS-INTERROGATORY No. 85 

Q How many cargoes of flonr were received by Clarkson 
& Conipany while you were their manager at Port Arthur, 
against which drafts for collection were held by the NRusso- 
Chinese Bank? 

A I should say about a dozen. 


CROSS-INTERROGATORY No. 36 

Q Was the course of dealing in connection with flour dif- 
ferent from that in the case of any other importation of mer- 
chandise; if it was, state what was the difference? 

A T made an arrangement with Mr. Thompson of the Cen- 
tennial Mill Company in San Francisco in October or Novem- 
ber, 1898, by which the Centennial Mill Company were to 
draw on Clarkson & Company for the value of all flour ship- 
ment at ninety days sight without bank credit. The only 
other merchandise imported by Clarkson & Company regularly 
was an explosive supplied by a firm in New York, but I believe 
that no shipments of this material were ever made except under 
bank credits. These were the only two classes of goods im- 
ported regularly. It is true that such things as coal were 
bought in China from Tientsin, a port only thirty hours team- 
ing away from Port Arthur, on special arrangements, and to 
this day I believe Clarkson & Company owe the Chinese Engi- 
neering & Mining Company, the suppliers of coal, something 
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like seventy-five thousand Mexican dollars. All other goods 
that were imported from either America or Hurope were only 
shipped under bank credit. 

CROSS-INTERROGATORY No. 37 

Q If you shall have answered in response to direct inter- 
rogatories Nos. 34 to 37, inclusive, that some sort of instru- 
ment was customarily executed by the consignee of goods to a 
bank holding bills of lading and a draft against the goods, that 
there was such an instrument in the case of the ILyvades flonr, 
and that vou have no copy of the instrument, please exhibit 
to the consul an original instrument of the kind you alluded 
to, procuring it from any source yon can, and annexing a copy 
of it to your deposition as an exhibit with the consul’s identi- 
fication. 

A It is impossible for me to procure a similar instrument 
to the one which was customarily in use in Port Arthur at that 
time and which the firm of Clarkson & Company executed in 
favor of the Russo-Chinese Bank at Port Arthur at the time 
the bank's rendered bills of lading for shipments of merchan- 
dise before the draft had been met. 
CROSS-INTERROGATORY No. 38 

Q What would have been the use or purpose of any such 
an instrument in a case where the flour or the merchandise 
had already come into the possession of Clarkson & Company 
as agents of the steamship company? 

A In order to differentiate between Clarkson & Company 
as agents of the steamer and Clarkson & Company consignee 
of the cargo for which they had not paid and respecting which 
cargo they still recognized the Russo-Chinese Bank as the 
owners. 

CROSS-INTERROGATORY No. 39 

Q Your attention is called to a letter addressed by Clark- 
son & Company of Vladivostok to Clarkson & Company at 
Port Arthur, of date July 18/31, 1903, a copy of which is 
hereby annexed, and marked exhibit 1 to cross-interrogatory 
No. 40, and you will please state whether or not the practice of 
the ‘smaller class of merchants’ therein spoken of is the ‘custom’ 
to which you have alluded in your answers to interrogatories? 

A Positively not. 
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CROSS-INTERROGATORY No. 40 

Q How do you know that any such practice was followed 
in the case of the Hyades flonr; when you had not been in the 
employ of Clarkson & Company or in Port Arthur for several 
months when the flour was sold? 

A As J was in Port Arthur when the flour was sold and 
as I sold the flour myself I know what I am talking about. 
CROSS-INTERROGATORY No. 41 

Q If you have stated that the Russo-Chinese Bank had 
knowledge of the Hyades flour outside of the documents in its 
possession, give the names of the individuals representing it 
who had such knowledge? 

A It is presumable that the Russo-Chinese Bank had in 
its employ men with some intelligence and consequently that 
when they received a draft with the documents attached coy- 
ering a specific shipment that they wonld make it a point to 
find ont when such a shipment arrived. As to that shipment 
of flour by the Centennial Mill Company whieh arrived at Port 
Arthur on or about the Sth of February, 1904, I know posi- 
tively that I solicited the assistance of one of the managers 
of the Russo-Chinese Bank to go with me and interview the 
admiral in order to get permission to have the steamer leave 
Port Arthur and was accompanied by him. It must therefore 
have been known to the Russo-Chinese Bank that the particular 
shipments had arrived. 

CROSS-INTERROGATORY No. 42 

Q State who were the managers of the Russo-Chinese Bank 
at Port Arthur from January Ist to May Ist, 1904. 

A As T left Port Arthur on the 17th of February, 1904, it 
is unreasonable to expect that I shonld know who represented 
that institution, the Russo-Chinese Bank until the first of May, 
1904. From the first of January, 1904, until the time I left, 
February 17th, 1904, I remember the names of two of the 
representatives of the Russo-Chinese Bank at Port Arthur, 
namely Berg and Offsiankin, who were acting as directors 
or managers of the Russo-Chinese Bank branch at Port Arthur. 
CROSS-INTERROGATORY No. 48 

Q State how you know that the individual yon name (if 
you name any) representing the Russo-Chinese Bank at Port 
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Arthur had knowledge of the Ifyades flour, outside of the docu- 
ments in its possession; and give all conversation you had with 
them, or either of them. 

A One of the two persons named in my answer to the pre- 
ceding question accompanied me at the time JT had my inter- 
view with Admiral Grevy and assisted me in getting peris- 
sion from the Admiral to have the steamer carrying the flour 
in question allowed to leave the port, Port Arthur. 


CROSS-INTERROGATORY No. 44 

Q Did you on behalf of Clarkson & Company make any 
specific agreement with the Russo-Chinese Bank coucerning 
the sale or delivery of the shipment of flour for which the said 
draft was drawn in payment? If so, state the precise date of 
such agreement and the name of the officer of the officer of the 
Russo-Chinese Bank with whom you made the same? 

A As I have already stated, on or about the 15th of Feb- 
ruary, 1904, I personally notified either Mr. Berg or Mr. Offsi- 
ankin, responsible officers of the Russo-Chinese Bank at Port 
Arthur, of the arrangement I had made with Ginsburg & Com- 
pany by which Ginsburg & Company were to take over all of 
the flour stored in the go-downs of Clarkson & Company and 
to pay the proceeds of such sale into the Russo-Chinese Bank 
against a certain draft drawn by the Centennial Mill Company. 


CROSS-INTERROGATORY No. 45 

Q If you shall state in answer to the last cross interroga- 
tory that you did make such specific agreement, state whether 
the same was oral or in writing, and if in writing, attach the 
same or copy thereof to this deposition. If the same were oral, 
state the precise language used by each of the parties thereto? 

A The information conveyed to the Russo-Chinese Bank 
about the sale of the flour to Ginsburg & Company was done 
orally. Eight years have elapsed since this conversation took 
place and it is impossible for me to remember the precise lan- 
guage used on that occasion by any of the parties thereto. 
CROSS-INTERROGATORY No. 46 

Q Did the Russo-Chinese Bank, through any of its author- 
ized officers, ever, of your own knowledge, state of Clarkson & 
Company that Clarkson & Company might take delivery of the 
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said cargo of flour before the payment of the said draft? If 
so, state the name of the officer of the Russo-Chinese Bank 
who gave such consent and the precise times and places at 
which the same was gtven. 

A In the interview referred in the preceding answer which 
I had with Mr. Berg or Mr. Offsiankin of the Russo-Chinese 
Bank they agreed to the arrangement I had made with Gins- 
burg & Company. 


CROSS-INTERROGATORY No. 47 


Q If, in response to the last cross interrogatory, you shall 
have stated that such consent was given, state whether or not 
the same was in writing. If in writing attach the original or 
copy thereof to this deposition. If oral, state the precise terms 
thereof and by whom given? 

A I have already stated in ny answer to cross-interroga- 
tory No. £5, the interview was condneted orally and it is im- 
possible for me to remember the language used on that occa- 
sion by any of the parties taking part therein. 


CROSS-INTERROGATORY No. 48 


Q@ Is it not a fact that after the outbreak of the war Port 
Arthur was threatened with great danger from the bumbard- 
ment of the Japanese forces and was not the building of the 
Russo-Chinese Bank struck by shells of the Japanese forces? 

A I only remained in Port Arthur for eight days after the 
ontbreak of hostilities. During these eight days the old quar- 
ters of the Russo-Chinese Bank were not struck by any shells 
of the Japanese forces. On the day I arrived at Port Arthur, 
the 9th of February, 1204, I landed after the bombardment 
which had taken place on the morning of that date and I saw 
the Russo-Chinese Bank moving their belongings from the 
premises in the old town in which they had done business since 
the Russian occupation of Port Arthur, to a newly constructed 
building located in the new town. I believe it was their in- 
tention to moye their establishment into the new premises 
about that time. While they may have been influenced as a 
result of the ontbreak of war to do so a little sooner than they 
otherwise would have done I don't think so. 
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CROSS-INTERROGATORY No. 49 

Q Do you know that the Port Arthur branch of the Russo- 
Chinese Bank found it necessary to transfer a part of their 
valuables and docunients for safekeeping to Harbin? 

A Ido not know that the Russo-Chinese Bank found it 
necessary to transfer any of thetr valuables or documents to 
Harbin for safekeeping. 


CROSS-INTERROGATORY No. 50 

Q If, in answer to the direct interrogatories, you have 
stated that Clarkson & Company were allowed to take delivery 
of cargoes without production of the bill of lading, state if, in 
each case payment had not first been made to the Russo-Chinese 
GBank for the goods, and also state whether or not such custom 
prevailed only as related to bills of lading which the Rnsso- 
Chinese Bank has sent to Harbin for safekeeping? 

A I have not stated that Clarkson & Company were al- 
lowed to take delivery of cargoes without production of the 
bill of lading. 

CROSS-INTERROGATORY No. 51 

Q Do you know whether or not the draft dated December 
11, 1908, heretofore referred to, was sent by the Russo-Chinese 
Bank from Port Arthur to Harbin? 

A I did not. 

CROSS-INTERROGATORY No. 52 

Q If, in answer to the thirty-fourth direct interrogatory, 
you shall have stated that the Russo-Chinese Bank did consent 
to the sale of the flour prior to the payment of the draft, then 
state whether or not you intend by your answer to refer to 
the particular consignment of flour for which the said draft 
was given in payment; and if you shall have stated that it did 
so refer to such particular consignment of flour, then state if 
you have, in answer to said forty-fourth direct interrogatory, 
stated all the terms of the agreement by which such consent was 
manifested ? 

A My answer to direct interrogatory number thirty-four 
referred to the consignment of flour which arrived by the 
steamer that arrived at Port Arthur on the Sth day of Feb- 
ruary, 1904, and to the best of my recollection, I have stated 
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all the terms of the agreement by which consent was mani- 
fested. 


CROSS-INTERROGATORY No. 53. 

() If, in answer to the thirty-seventh direct interrogatory, 
you shall have stated that there was a custom existing between 
the Russo-Chinese Bank and Clarkson & Company, requiring 
a written instrument or guarantee to be executed by Clarkson 
& Company to the Bank, then state whether or not such custom 
did not refer to and was used only in cases where the bills of 
lading had been sent by the plaintiff to Harbin for safekeeping? 

A It positively referred to all cases where the amount in- 
volved was what might be called considerable, such as would 
be the case in the matter of flour shipments. 


CROSS-INTERROGATORY No, 54 

() Were not the written instrnients our guarantee you 
have mentioned in substantially the form of the two letters 
annexed hereto, and marked Exhibits 1 and 2, to Cross-Inter- 
rogatory number fifty-four? 

A The written instruments referred to by me were in no 
wise similar to the two letters marked Exhibits 1 and 2 of the 
cross interrogatory fifty-four which have been shown to me by 
the Consul-General before whom this deposition is now being 
taken. These letters refer to shipments made to Port Arthur for 
various firms by steamers for which Clarkson & Company acted 
as agents, and to the consignee of such cargo Clarkson & Com- 
pany would refuse to deliver the goods until Clarkson & Com- 
pany received letters similar to these from the hank, showing 
that all dues had been paid on said cargo, and these letters show 
positively that the Russo-Chinese Bank did look after cargo 
for which they held the documents and saw to it that the cargo 
was not delivered to consignees until the cargo was paid for. 


CROSS-INTERROGATORY No, 55 

(Q) If you shall, in answer to the fifty-seventh direct inter- 
rogetory, state that you know that the draft in question was 
paid, then state the exact date when the same was paid and by 
whom, giving the manner of payment, whether by check or by 
cash. If jy check, state on what bank the same was drawn, 
and, if possible, attach a copy thereof to this deposition? 
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A [have not made any such statement in answer to direct 
interrogatory number fifty-seven. 


CROSS-INTERROGATORY No. 56 

Q Have you ever been an officer or employee of the Russo- 
Chinese Bank? 

A No; but in 1897 before T joined the firm of Clarkson & 
Company IT examined some gold mines for Messrs. Epstein and 
Maslemnikoff, two of the managers of the Russo-Chinese Bank 
at Vladivostok at that time. 


CROSS-INTERROGATORY No. 57 

Q Did you, during the peried covered by the Russian- 
Japanese War, personally have charge of the business of Clark- 
son & Company at Port Arthur or was that business in charge 
of another local manager there? If the latter, state the name 
of such manager? 

A J had charge of the business of Clarkson & Company at 
Port Arthur until the 17th day of February, 1904. I have no 
positive knowledge as to who was there in Port Arthur manag- 
ing the business of Clarkson & Company after I left. 


CROSS-INTERROGATORY No. 58 

Q Did you personally attend to all the transactions taking 
place between the firm of Clarkson & Company and the branch 
of the Russo-Chinese Bank at Port Arthur? 

A I did not. 


CROSS-INTERROGATORY No. 59 

Q Is it not a facet that most of the transactions between 
the said firm took place while you were absent from Port Arthur 
and that you had no personal knowledge of the same at the 
time? 

A This is not true as I was not absent from Port Arthur for 
any long periods during the vears I was manager there for 
Clarkson & Company. During the year 1903 I was not absent 
for any long period of time; during the year 1902 [ was absent 
for three months; during the year 1901 I was never absent an} 
more than a week at a time and on very few occasions, and 
during the year 1900 I was only absent on two occasions, once 
for ten days and once for three months, so that while I may 
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not have actually gone around to the bank and personally con- 
ducted the business, I had full knowledge of all transactions 
between the bank and Clarkson & Company, the Russo-Chinese 
Bank and Clarkson & Company. 


CROSS-INTERROGATORY No. 60 

Q Did vou or the firm of Clarkson & Company have any 
correspondence with the National Bank of Commerce of Seattle 
with reference to the facts involved in this case and either be- 
fore or after the first trial thereof. If so, and vou have such 
correspondence in Your possession, please attach copies thereof 
to this deposition. If you have not the original, state as fully 
and precisely as you can recall the substance of such corre- 
spondence? 

A IT never had any correspondence with the National Bank 
of Commerce of Seattle with reference to the facts involved 
in this case. As for Clarkson & Company having had any 
correspondence with said National Bank of Commerce of Seattle 
you must ask them for I do not know. 


CROSS-INTERROGATORY No, 61 

Q Did you ever, prior to the commencement of this suit in 
April, 1908, inform the National Bank of Commerce of Seattle, 
or any of its officers, that the draft dated December 11th, 1908, 
for Thirty-six thousand one hundred and ninety-four and 80/100 
Dollars ($36,194.80) lad been paid by Clarkson & Compaly 
to the Russo-Chinese Bank? 1f this information was given by 
letter, attach to this deposition copies thereof, and if vral, 
state ag precisely as possible the terms of such communication? 

A I did not. 

MR. GREGORY: May it please the Court, T now ask that 
all the statements given by the witness, W. 8S. Davidson concern- 
ing the specific arrival of the steamer, and also all his statements 
coneerning the transactions with Ginsberg, be struck out, as it 
now conclusively appears that his entire testimony is limited t) 
the steamer which arrived at Port Arthur on or about February 
8, 1904, and it is admitted in this ease that the steamer Hyades 
left Port Arthur on January 22, 1904. 

MR. McCORD: = Tvyesist the motion, Your Honer. 

THE COURT: I deny the motion. 
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MR. GREGORY: Note an exception, 
THE COURT: Exception allowed. 
(EXHIBIT A to Answer to Cross-Interrogatory No. 95) 


“Jan. 17th/30th, 1904. 
128638 
Mr. W. 8S. Davidson, 
Port Arthur. 
Dear Sir :— 

We herewith notify you that we have made Czechowicz, 
sole manager of our Port Arthur office, aud will ask you to 
turn over to him, all business of the Company's that you have 
on hand. While we do not think in any way, that we are bound 
to give you one day's notice, or keep you a day longer after you 
receive this letter, we will agree to pay you one month’s salary 
in advance. We will expect you to wind up your business with 
the office at the earliest possible moment, aud will ask you to 
at once look for new quarters, so that your present living 
quarters will be at our disposal, at your earliest convenience. 
We have given My. Czechowicz a new Power of Attorney, mak- 
ing him our sole manager, and the P/A which you have recently 
received from us, we will ask you to turn over to hiw 

Yours very truly, 
CLARKSON & CO. 
Presented to Mr. Davidson at 
Shanghai on 29 Feb., 1904. 
pp. Clarkson & Co. 
A. C. HUNTER. 
ies AV IDSON. AMOS P. WILDER, 
Consul] General of U. S. A.” 


And thereupon the plaintiff, before the Court had given his 
charge to the jury, and while the jury were in the jury box in 
writing requested the Court to charge the jury as follows, to-wit: 


he 
That the evidence shows, without contradiction, that such 
draft had not been paid, and I therefore instruct you to find 
a verdict in favor of the plaintiff for the above amount, with 
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interest at the rate of six per cent per annum on $36,113.70 of 
said suin from November 9, 1904, and on $2,298.49 of said sum 
from December 16, 1904, which charge was by the Court refused 
and plaintiff duly excepted and its exception was allowed. 


ie 


By the decision of the Court of Appeals in this case, 187 
Fed. 80, it has been made the law of the case that the complaint 
states a cause of action, both upon an implied and express 
contract; that a showing to support the implied contract was 
made prima facie that the money was paid under a mistake 
of fact. 

The payment was made entirely upon the belief of both 
parties to the transaction that the draft had been paid to the 
Port Arthur branch. This belief was admittedly erroneous, and 
therefore plaintiff becomes entitled to its money, as a matter of 
law, which charge was by the Court refused and plaintiff duly 
excepted and its exception was allowed. 


II. 


I charge you that the Russo-Chinese Bank in this case, in 
acting as the collecting bank of the draft in question, and as the 
agency to transmit the documents in question, was bound to use 
only reasonable and ordinary care and diligence in the exercise 
of this relationship. In the absence of special instructions, it 
Was not obliged to insure the flour, or see that the same was 
stored, or to make any inquiries coneerning the custody and 
disposition of the flour. In the absence of special instructions 
its sole responsibility, as such collecting bank, was to preserve 
the documents safely, to promptly present the draft for ac- 
ceptance, and upon non-payment, to protest the same. 

The evidence in this case shows that the Russo-Chinese Bank 
did comply with all of the foregoing obligations imposed upon 
it by its relation, and that there were no special instructions 
given it by the National Bank of Commerce of Seattle, except 
to hold the documents against payment, which the Russo- 
Chinese Bank did. I therefore instruct you that there is no 
evidence of negligence against the Russo-Chinese Bank, so far 
as the disposition of the flour was concerned, which charge was 


NATIONAL BANK OF COMMERCE MAUS 


by the Court refused and plaintiff duly excepted and its ex- 
ception was allowed, 
LY. 

A collecting bank, in the absence of special instructions, 
has no responsibility concerning the goods. Its sole obligation 
is with the documents, which charge was by the Court refused 
and plaintiff duly excepted and its exception was allowed. 

NG 

In this case, it appears that prior to the draft in question 
having been sent by the defendant Bank to the plaintiff, the 
defendant Bank had entered into an arrangement with the Cen- 
tennial Mill Company, the drawer of the draft, by which the 
defendant Bank was relieved of all responsibility in connection 
with said draft. I charge you that by this arrangement, the 
Russo-Chinese Bank, as the agent of the defendant Bank, was 
also relieved of respousibility to the full extent of the said 
agreement. That is, that the Russo-Chinese Bank, as the collect- 
ing bank, could not be held to any greater responsibility in the 
matter than the National Bank of Commerce of Seattle, from 
whom it received the draft, which charge was by the Court 
refused and plaintiff duly excepted and its exception was 
allowed. 

I charge you that, in any event, the Russo-Chinese Bank 
in this matter was only bound to use reasonable and ordinary 
eare and skill. It was not bound to use any extraordinary 
efforts in connection with the said documents and shipment. 
Thus, for example, there was no duty imposed upon the Russo- 
Chinese Bank to investigate as to who were the agents of the 
steamship line at Port Arthur, or as to whether or not Clarkson 
& Company were the agents of the steamship line, and there was, 
therefore, no negligence on the part of the Russo-Chinese Bank 
in failing to notify the National Bank of Commerce of Seattle 
that Clarkson & Company were the agents of the steamship line 
at Port Arthur, which charge was by the Court refused and 
plaintiff duly excepted and its exception was allowed. 


VII. 


In other words, if you believe that, under the circumstances, 
the Russo-Chinese Bank used reasonable care and prudence in 
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failing to mail to the defendant, the draft in question, anti) the 
26th day of May, 1904, then such delay in no wise prejudices the 
right of the Russo-Chinese Bank to recover in this case. <All 
that its officials at Port Arthur were obliged to do was to use 
reasonable care and diligence, and if yon believe that the con- 
ditions there at that time were such that reasonable men might 
differ as to the proper course to pursue, then the Russo-Chinese 
Bank is entitled at your hands to a wide discretion in that 
regard, which charge was by the Court refused and plaintiff 
duly excepted and its exception was allowed, 


VIII. 


In relation to the affirmative claims set up by the defendant, 
I advise von that they are as follows: 

(1) That the draft in question was placed by Clarkson & 
Company with the plaintiff. In this connection I charge you 
that there is no evidence on the part of the defendant that this 
draft was so paid, either in whole or in part, and therefore, 
this first affirmative defense of the defendant must be disre- 
garded by you. 

(2) The second affirmative defense relied upon by the de- 
fendant, is that the Russo-Chinese Bank did not present this 
draft for acceptance upon its arrival, or npou the succeeding 
day, and did not present the draft for acceptance for several 
weeks thereafter. In this connection, I charge yon that the 
burden of proof is upon the defendant to prove that the Russo- 
Chinese Bank did not present such draft for acceptance upon the 
day of its arrival, or upon the sueceeding day, and that the 
uncontradicted evidence in this case shows that such draft was 
presented for acceptance on January 23, 1904, being the day 
after its receipt at Port Arthur by the plaintiff. I therefore 
instruct yon that vou must disregard the second affirmative 
defense set up by the defendant. 

(3) The third affirmative defense set up by the defendant 
in its answer, is that it was, by the enstom of bankers, made the 
duty of the plaintiff to look after, protect and cave for the flour 
represented by the bill of lading upon its arrival at Port Arthur, 
and that it was the duty of the plaintiff to warehonse the flour 
and insure the same, and that it was the duty of the plaintitf. by 
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reason of the instructions given plaintiff by defendant, and by 
reason of the custom among bankers, not to permit the said 
flonr to be appropriated by Clarkson & Company, or any one 
else. 

In this connection I charge you that there were no instrue- 
tions given by defendant to plaintitf concerning the care of the 
flour, and that the only instructions given were to hold the 
documents against payment; that it was not the duty of the 
plaintiff to either look after, protect or care for the flour repre- 
sented by the bill of lading upon its arrival at Port Arthur, or 
at all, and that it was not the duty of the plaintiff to warehouse 
the flour, or to insure the same, and that it was not the duty of 
the plaintiff to prevent the said flour being appropriated by 
Clarkson & Company, or by any one else, which charge was by 
the Court refused and plaintiff duly excepted and its exception 
was allowed. 

IX. 

The evidence shows that the only instructions given to plain- 
tiff by defendant, in regard to the draft and aecompanying 
documents, was to hold them against payment. I instruct you 
that no custom or usage could impose additional obligations 
upon plaintiff in this regard than those imposed by this instrue- 
tion from defendant to plaintiff. Also that defendant did not 
instruct plaintitf to insure or store the flour and that no custom 
or usage could impose this obligation upon plaintiff, whieh 
charge was by the Court refused and plaintiff duly excepted and 
its exception was allowed, 

xX 

If yon shall believe that the Russo-Chinese Bank was negli- 
gent in any respect in regard to its duties in the premises, then 
I charge you that it is liable, if at all, only for such actual 
damages as were directly suffered by the Seattle Bank by reason 
of such negligence. That is, even if you believe that it was the 
duty of the plaintiff to insure and store this flour and take it 
out of the contro] of Clarkson & Company, but that neverthe- 
less if plaintiff had done these things, the four would have been 
lost or destroyed by reason of the waxy conditions at Port Arthur, 
then I instruct you that such negligence cannot be considered 
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by you, but that plaintiff is entitled to recover regardless of 
such negligence, which charge was by the Court refused and 
plaintiff duly excepted and its exception was allowed. 


KI. 


Iu relation to the payment by Clarkson & Company to the 
Russo-Chinese Bank of the sum of 67,000 roubles, which had 
been obtained from Ginsburg & Company, I instruct you that the 
Bank, in applying such payment, was controlled by the instruc- 
tions then given it by Clarkson & Company, and that the Bank 
did not have any right to apply this money, or any part thereof, 
to any drafts, or any other account, than as specifically directed 
by Clarkson & Company. 

1 furthermore instruct you that if there had been no direc- 
tions given by Clarkson & Company, the Bank would not have 
had the right to hold the same against a draft which was not 
then payable. 

1 furthermore instruct you that the Bank had no right to 
accept a partial payment for the draft, and deliver the bills of 
lading upon such partial payment. It was the duty of the Bank 
to hold these documents until the draft was fully paid. The 
sum of 67,000 roubles was not sufficient to pay m full the draft 
in question, and therefore I instruet vou that even if all this 
money had been paid in by Clarkson & Company for the payment 
of this draft, the Bank wonld have had no right to deliver the 
documents until the remainder of the draft had been paid, which 
charge was by the Court refused and plaintiff duly excepted 
and its exception was allowed. 


SBE 


In considering the duty of the Russo-Chinese Bank to notify 
the National Bank of Commerce of Seattle of the fact that 
Clarkson & Company were the agents of the steamship company, 
I instruct you that if you believe that the Russo-Chinese Bank 
did not, at that time, know such fact, or if you believe that 
the Centennial Mill Company, or its representatives, did, at 
that time, know such fact, then there was no necessity for 
the plaintiff to give any notice to the defendant concerning the 
same. 


NATIONAL BANK OF COMMERCE 219 


I furthermore instruct you that there was no duty imposed 
upon the plaintiff whatever, in connection with this transaction, 
until after it had received the draft in question, which the evi- 
dence shows was ou January 22, 1904; that unless the Bank had 
special cause to beleive that, at that time, Clarkson & Company 
were insolvent, or intended in some way to illegally remove the 
flour from its warehouse, there was no duty whatever imposed 
upon the plaintiff Bank to send any notice of these things to 
the defendant. 

I furthermore instruct you in this connection, that if yon 
believe that the representative of the Centennial Mill Company 
was present in Port Arthur during a portion of the time that 
this flour was in the warehouse of Clarkson & Company, and if 
the Russo-Chinese Bank knew that this representative was so 
present on the business of the Centennial Mill Company, then 
there was no obligation imposed upon the Russo-Chinese Bank 
to give any notices or make any inquiries concerning the dis- 
position of the flour, because it had a right to believe that all 
of such matters were being attended to by the representative of 
the Centennial Mill Company, which charge was by the Court 
refused and plaintiff duly excepted and its exception was 
allowed. 

NII. 


I instruct you that the contract between the Boston Towboat 
Company and the Centennial Mill Company was evidenced by 
a contract in writing, to-wit: the Bill of Lading, and T instruct 
you further that sueh written contract could not be altered or 
varied by parole or oral arrangements which were not executed, 
which charge was by the Court refused and plaintiff duly ex- 
cepted and its exception was allowed. 

RLY. 

I instruct you that money paid under a mistake of fact can 
be recovered by the party so paying, if the mistake is proved, 
which charge was by the Court refused and plaintiff duly ex- 
cepted and its exception was allowed. 

And thereupon the Court charged the jury as follows: 


Gentlemen of the Jury: 
In this case the plaintiff seeks to recover from the defendant 
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the sum of $38,412.19 with interest, being the return of the same 
amount of money paid to the defendant, the National Bank of 
Conimerce of Seattle, by the plaintiff, the Russo-Chinese Bank, 
in two payments made respectively on November 9, 1904, and 
December 5, 1904. 

In this case I instruct you that the uncontradicted evidence 
shows that these payments were made by the plaintiff to the 
defendant in reliance upon the representations of the defendant 
that a draft drawn by the Centennial Mill Company against 
Clarkson & Company, dated December 11, 1903, had been paid 
to the Port Arthur branch of the plaintiff. 

The plaintiff proceeds upon two theories of the Hability of 
the defendant bank to repay this money. One theory is that 
there was an express promise, in writing, to repay it if it should 
be ascertained that the Port Arthur branch of the Russo- 
Chinese Bank had not collected the money on the draft. The 
other theory is that there was an implied promise to repay the 
money if it should be ascertained that the money had not beeu 
collected by the Port Arthur branch, because in that case the 
money was advanced and paid to the defendant upon a mistake 
of fact. Upon either one of these theories the right to reclaim 
the money would be dependent upon the question of whether the 
draft had been collected at Port Arthur by the branch bank, 
and [ will submit to you a question to be answered by the jury, 
in the nature of a special verdict on this question of the payment 
of the draft at Port Arthur, You will have to return a general 
verdict, but this will be a special verdict to determine one par- 
ticular important fact in the case. You are instructed to return 
this verdict: “We the jury in the above entitled cause find 
that the Port Arthur branch of the Russo-Chinese Bank did” or 
“did not receive payment for the draft dated December 10, 
1908, on account of which the plaintff made the remittance to 
the defendant alleged in its complaint.” J find by the papers 
that that draft was dated December 11th, not December 10th. 

MR. GREGORY: That was my mistake, Your Honer. 

THE COURT: Now, when you decide that question, yon 
will find the blank in this verdict in which you will insert the 
word “did” receive payment, if that is your decision, or the 
words “did not” receive payment, if you decide the question 
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in the negative, and have it returned with your verdict in the 
case, signed by your foreman. 

When you have decided that question, if your decision an- 
swers this inquiry affirmatively your verdict in the case will 
be for the defendant, that will necessarily determine the whole 
case. The converse of that proposition would be that if you 
find that the draft was not paid, that your verdict should be 
for the plaintiff, but that is not true, because there are other 
matters involved which have been litigated in this action and 
which the jury are required to pass upon before determining 
the case in favor of the plaintiff bank, which will require your 
consideration and a determination of other questions upou which 
the ultimate decision of the case may necessarily turn. 

The burden of proof rests upon the plaintiff to prove the 
facts necessary to constitute either an express promise in writ- 
ing to pay or an implied promise by reason of a mistake; that 
is, the plaintiff must prove the facts that are set out im the 
complaint as the cause of action. Those facts are a promise, 
in writing, to pay, or a mistake in fact by which the defendant 
bank obtained money from the plaintiff bank which the plain- 
tiff bank was not obligated in any way to pay and which it 
did pay under a mistake of fact. Now, all those things have 
to be proved, and it has to be proved affirmatively by the plain- 
tiff that the draft never was in fact paid at Port Arthur. The 
plaintiff is required to prove those facts by evidence amounting 
to a fair preponderance of the evidence when the whole case is 
considered. Unless there is a preponderance of the evidence 
in favor of the plaintiff's contentions in regard to those matters, 
then the plaintiff has failed to prove a cause and your verdict 
should be for the defendant. 

Now, going beyond the question of payment or non-payment 
of the draft at Port Arthur, the other matters which you have 
to consider I will endeavor to state to you. This is a commercial 
transaction in which the Centennial Mill Company made a con- 
signment of flour intended for a merchant at Port Arthur, 
known as Clarkson & Company. The flour was shipped from 
Seattle to Port Arthur without being paid for. It was a trans- 
action by which the purchaser was entitled to receive the flour 
upon paying the contract price for it, and, in order to protect 
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everybody and make this transaction safe in sending a cargo 
of fionr across the ocean, a resort was had to the usual com- 
mercial methods of doing snch business. The owner of the 
flour, the Centennial Mill Company, drew against Clarkson & 
Company a draft i favor of the National Bank of Commerce of 
Seattle, and attached to that draft an invoice of the flour, a bill 
of lading and an insurance policy. The insurance policy and 
the bill of lading were endorsed in blank and delivered with the 
draft. The National Bank of Commerce paid to the Centennial 
Mill Company the amount of the draft, and that vested it 
with the title, the right to receive the money on that draft and 
the title to the flour. 1 should say that the bill of lading called 
for the delivery of the flour to the order of the consignor, the 
Centennial Mill Company, and when the bill of lading was 
endorsed in blank and delivered with the draft to the National 
Bank of Commerce, that vested in the National Bank of Com- 
merce the title, the ownership of the flonr. Delivery of a 
bill of lading drawn as this one was is the title the same as a 
deed to a piece of property, a bill of sale, it amounted to a con- 
veyance of the title to the holder of the bill of lading endorsed 
in blank. Delivery of the bill of lading was a symbolical de- 
livery of possession merely while the flour was in the ship, and 
the water housemen, after it had been landed and placed in a 
warehouse at Port Arthur, were hailees for the owner. The 
owner was the holder of the bill of lading and in law is deemed 
to be in possession as owner of the property. The National 
Bank of Commerce endorsed the draft so as to make it payable 
to the Russo-Chinese Bank at Port Arthur, and transmitted the 
draft thus endorsed with the other documents attached, to the 
TRusso-Chinese Bank at Port Arthur, and it was received there 
by that bank. When the Russo-Chinese Bank at Port Arthur 
received the draft and the accompanying documents endorsed 
as they al] were, and undertook the business of presenting and 
collecting the draft, it became invested with the title and owner- 
ship of the flonr as to all of the world except the National Bank 
of Commerce of Seattle; it had the legal right to sel] and dis- 
pose of that flonr and to receive the proceeds subject to its duty 
as an agent to account to the National Bank of Commerce for 
it. In receiving the documents and undertaking the business in 
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that manner, without special tistruction in regard to the care 
of the flour and the protection of the National Bank of Com- 
merce, it was left free to deal with the floux as an owner might. 
It was obligated as an agent to act in good faith to protect the 
rights of the National Bank of Commerce in the collection of 
the draft. It was authorized to do whatever was neeessary in 
the manner of incurring expense, which would be chargeable 
against the property, and to be compensated out of the property 
in its hands, and it was required to deal with the property in 
the same way that an intelligent and prudent owner of property 
would deal with his own property, to act for and in place of the 
National Bank of Commerce in handling the business there at 
Port Arthur as the National Bank of Commerce would have 
acted if it had been there, and in a position to act for itself. As 
the agent for the owner it was obligated to account for the 
amount of the draft, to account for the security which the hill 
of lading constituted, and it cannot be execused from obligation 
to account by saying that the flonr disappeared without its 
knowledge, and require the defndant in this case in order to 
fasten an obligation upon it, to prove that it was negligent. A 
principal does not have to preve those things in regard to prop- 
erty or valuables that go into hands of an agent; the agent must 
render an account in order to be cleared of obligation and liahil- 
ity. That is the rnle that is to he applied in this ease in deter- 
mining whether the plaintiff in this case paid out money which it 
was not oblgated to pay to the defendant on account of the draft. 

Now, the obligation of the defendant bank to repay the 
money to the plaintiff bank, depends upen the general question 
of whether the money was actually paid through a mistake and 
was paid when there was no liability on the part of the plaintiff 
bank to pay it. Tf it was accountable and liable to the defendant 
bank and paid no more than it was liable for, it has no right 
of action now to get the money hack. 

' If Clarkson & Company were agents for the steamship, the 
carrier, and owned the warehouse and received the flour into the 
warehouse, its bare manna] possession would not affect the 
rights of the owner in dealing with the flour, nor excuse the 
bank at Port Arthur from the obligation of an agent to see that 
the flour was not disposed of until paid for, because by the 
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terms of the contract evidenced by the papers in this case, 
Clarkson & Company who were the drawees of the draft, were 
not entitled to have possession of the flour until 1t was paid 
for; they could have manual possession as the owner of a ware- 
house but their possession would not be the possession of an 
owner, it would be the possession, as T have told you, of a bailee, 
that is, one who holds possession for the owner entitled to the 
possession. Now, being a hailee, it was the bailee not only for 
the owner of the flour, but bailee for the steamship company, 
the carrier, for the purpose of collecting freight that was earned 
by the transportation service. The bailee could not sell or 
dispose of this flour without collecting the freight and without 
paying the draft, unless the holder of the draft and the bill of 
lading consented to a sale or disposition of the fiour in advance 
of payment of the draft. 

If the bank at Port Arthur while holding the bill of lading 
gave consent to the sale of the flour by Clarkson & Company 
that consent would release the carrier from Nability for mis- 
delivery or wrong delivery of the flour, and if you find that to 
he the case, that eliminates that contention out of the case as to 
the right of either party to proceed against the carrier to collect 
damages for wrongful delivery. 

You, gentlemen, ave the exclusive judges of the questions of 
fact involved in this case. It is for you to determine what the 
facts are from the consideration of the evidence admitted upon 
the trial. The party having the affirmative, the burden of 
proof, must establish the materia] facts relied upon by at least 
a fair preponderance of the evidence; otherwise your decision 
as to any point will be adverse to the party holding the burden 
of proof for failure of evidence. Yon will consider the testimony 
in the case in its entirety and all of it in detail as far as you are 
able to remember it, and endeavor to arrive at the truth from 
the testimony as near as you can. In weighing the testimony 
you will apply the ordinary rules for testing the accuracy and 
truthfulness and reliability of the testimony of witnesses and 
documents, A witness whose testimony is not consistent or in 
accord with other testimony, or where there are discrepancies, 
is to some extent impeached ag a witness, that is, his testimony 
has to be received with eare and scrutiny where it is shown to 


NATIONAL BANK OF COMMERCE Oe) 


be Inaccurate in any particular. Discrepancies, however, do 
not necessarily mean that the testimony may not be true as to 
the most important and material facts. A man may testify 
positively that a consignment of flour came on one vessel when 
in fact he was misinformed abont it. We may suppose it 
was so, he may have been misinformed, his memory inay be at 
fault in regard to that, and if jus testimony is inconsistent with 
facts which are uncontrovertibly trne, allowance must be made 
for it. Where a witness wilfully and intentionally testified 
falsely to a material fact in a case, his testimony is then so far 
impeached that the jury have a right to disregard all that he 
has testified to except Insofar as it may be corroborated by other 
good evidence. 

The Court instructs yon that anything which obstructs or 
suspends the ordinary commeretal communications between the 
parties, such as the war between Japan and Russia at Port 
Arthur during the year 1904, will excuse the sending of notices 
and other acts which might have with reasonable prudence been 
imposed upon the Russo-Chinese Bank during the time of busi- 
ness. Necessity excuses all things, and the Russo-Chinese Bank 
was only required to use ordinary care and diligence. If there- 
fore you believe that by reason of the existence of war mail 
communications were interrupted between Port Arthur and the 
outside world, and also telegraphic communication, then the 

tusso-Chinese Bank was excused thereby to the full extent 
that it was so prevented from communicating with the outside 
world by such interference. 

That instruction has application to the duties and obli- 
gations of a bank receiving a draft presented for acceptance 
and presented for payment, to give prompt notice of any failure 
on the part of the drawee to either aecept or pay at the time 
when it is due. There is a claim made that the defendant is not 
liable in this case because the bank at Port Arthur neglected 
to present the draft for atceptance. That contention has not 
been sustained by the evidence. It is contended that the bank 
at Port Arthur neglected its duty by failure to have the draft 
protested for non-payment and notice given. It is a question of 
fact for the jury to decide about that, whether the draft was 
protested or not, and whether it was returned by mail. There 


lo 
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is evidence for the jury to consider that the draft and notice 
of protest were deposited in the mail at Port Arthur on the 
26th of May, 1004. The counter evidence is that that draft 
and notice of protest never reached the defendant in this case. 
There is a legal presumption that when a letter is properly ad- 
dressed and stamped and deposited in the mail, that it will reach 
its destination and be delivered to the person to whom it is 
addressed. That is not a conclusive presumption, but at any 
rate it is for the jury to determine whether the evidence is suf- 
ficient here to enable yeu to find as a fact that the draft and 
notice of protest were ever deposited in the mail. There is a 
contradiction as to the fact whether the draft was protested for 
nonpayment. That is a question of fact for the jnry, that vou 
have to determine the best vou can from the evidence in the case, 
If you find it necessary to decide those questions, in order to 
determine the liability of the defendant bank to repay the money 
to the plaintiff bank. If the bank at Port Arthur neglected 
its obligations or failed to perform its obligations in regard to 
presentation and demand of payment and protest and giving 
notice, then it became liable to the defendant for the amount 
of the draft and for all that it received from the plaintiff bank 
in the case. If so liable, the plaintiff hank has no right of ae- 
tion now to get the money back that it did pay to meet that 
liability, 

With respect to the return to the defendant of the draft 
after it was protested for non-payment, I instruct you that if 
vou believe from the evidence that such draft, with bill of pro- 
test, was mailed by plaintiff in the public post office of Port 
Arthur on May 26th, 1904, to defendant, that by such mailing 
plaintiff? performed all the obligations imposed upon it in re- 
gard to returning the draft te defendant, and this is true, re- 
eardless of whether defendant ever received this mail communi- 
cation. 

The burden of proof rests upon the plaintiff in this action to 
establish by a fair preponderance of the evidence that the draft 
in question was not paid by Clarkson & Company to the Russo- 
Chinese Bank and that at the time the money in controversy 
was paid by the plaintiff to the defendant the Russo-Chinese 
Bank was not indebted to the defendant in the amount of said 
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draft and that the plaintiff had not rendered itself liable to the 
defendant by permitting Clarkson & Company fo appropriate 
the flour covered by the bill of lading seenring the draft, and 
unless the plaintiff established by a fair preponderance of evi- 
dence the fact that such payment was not made by Clarkson & 
Company prior to the date of the payment of the money in con- 
troversy by the plaintiff to the defendant, and that the plaintiff 
had not rendered itself Hable by permitting Clarkson & Com- 
pany to sell the flour prior to the payment of the draft, then I 
instruct you that the plaintiff canuot recover in this action and 
your verdict must be for the defendant. 

It is contended hy the plaintiff that on the 1lith day of 
December, 1903, the Centennial Mill Company of Seattle drew 
a draft upon Clarkson & Company at Port Arthur for $36,194.80 
payable to the order of the National Bank of Commerce of Se- 
attle. This draft was secured hy a bill of lading issued by a 
steamship company covering about 36,000 sacks of tlour shipped 
by the Centennial Mill Company to Port Arthur. The Cen- 
tennial Mill Company was named as consignor in the bill of 
lading and the flour was to be delivered upon the shipper’s 
order. Insurance policies upon the flour were also issued to the 
Centennial Mill Company and constituted a part of the col- 
laterial for the draft. The draft above mentioned, the bill of 
lading, and the insurance policies, were indorsed in’ blank 
and sent by the National Bank of Commerce of Seattle to the 
Russo-Chinese Bank at Port Arthur, with instructions to de- 
liver the collateral, or documents, upon the payment of the 
draft. By virtue of these endorsements and trausfers the legal 
title to the draft and the documents and to the flour in question 
passed to and became vested in the Russo-Chinese Bank, and 
I instruct you that as a matter of law it was in the power of 
the plaintiff to handle, control, sell and dispose of such flour 
in any way that was deemed expedient by the plaintiff. 

It is contended by the defendant in this case that upon the 
arrival of the draft and the documents attached thereto and the 
flour at Port Arthur, about the middle of January, 1904, the 
plaintiff entered into an arrangement or agreement with Clark- 
son & Company by the terms of which the plaintiff consented t6 
and permitted Clarkson & Company to take possession of the 
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flour in question and consented that the flour be sold by Clark- 
son & Company to third parties in open market, and that as a 
part of such agreement or arrangement between the plaintiff 
and Clarkson & Company the bank required Clarkson & Com- 
pany to give to the plaintiff a letter of guaranty, which pro- 
vided that Clarkson & Company recognized the ownership of the 
flour by the plaintiff and stipulated that the plaintiff was the 
owner of the flour in question, and Clarkson & Company upon 
their part agreed to sell the flony and account to the plaintiff 
for the proceeds thereof. 

If you find from the evidence in this case that plaintiff per- 
mitted Clarkson Conipany to take over the flonr under such 
an arrangement as the defendant claims with the stipulation 
that the plaintiff was the owner of the flour and with the agree- 
ment that Clarkson & Company would account to the plaintiff 
for the proceeds of the sale of the flour, then I instruct you 
that such action on the part of the plaintiff constitutes in law 
a payment of the draft in question and the plaintiff eannot 
recover and your verdict must be for the defendant. 

It is a general rule of law that where collateral security is 
received for a debt with power to convert the security into 
money, this is specifieally applicable to the payment of such 
debt; the same person being the party to pay and receive, no 
act Is necessary and the law makes the application. If the pro- 
ceeds equal or exceed the amount of the debt it is de facto paid; 
no action would lie for it, and proof of these facts would sup- 
port the defense of payment. And if you find from the evidence 
in this case that the plaintiff did consent to Clarkson taking 
over the flour in question and consented to the sale of the same 
by Clarkson & Company, and then Clarkson & Company sold 
the flour in question and paid over the proceeds thereof to the 
plaintiff, then such payment of the proceeds of the sale of such 
flour to the plaintiff operated as a payment of the draft in 
question,—provided the proceeds of the sale of the flour equaled 
the amount of the draft; and if such proceeds did not equal or 
exceed the amount of the debt then it was a payment pro 
tanto—that is a payment of so much of the said draft as the 
proceeds of the sale of the flour would pay of the same; 
and this is the law, notwithstanding the fact that plaintiff 
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may have received the proceeds of the sale of said flour and 
placed the same to the credit of Clarkson & Company in its 
bank, and permitted Clarkson & Company to nse said funds for 
other purposes, 

It is contended by the defendant that at the time the plain- 
tiff paid to the defendant the $36,113.70 and the further stim 
of $2,298.49, the phuntiff represented to the defendant that the 
draft in question had been protested for non-payment and that 
the defendant promised to repay the plaintiff in case the draft 
had not been paid was in reliance upon such representation by 
the plaintiff, and that such representation as to the protest of 
said draft was a material factor in inducing the defendant 
to consent to the making of snch conditional promise to the 
plaintiff to refund the money paid by the defendant; and if 
you find from the evidence in this case that the draft in question 
was not protested within the time provided by law, then I in- 
struct you that the defendant cannot be held to the performance 
of its agreement to refund the money paid to it by the plaintiff, 
and your verdict must be for the defendant. 

The time fixed by the law for the protest for non-paynient 
of a draft would be at the expiration of the days of grace after 
the payment was due. This draft was payable thirty days after 
acceptance or after presentation. 


BIR. AIcCORD: Ninety. 


THE COURT: Ninety days. It is my mistake. Ninety 
days and two days of grace were allowed. The last day of 
erace is the day on which the draft should have been pre 
tested. 

If vou find from the evidence in this case that the plaintiff 
failed to protest the draft in question for non-payment after 
its maturity, as required by law, as I have defined the law to 
you, then I instruct you that such failure on the part of the 
plaintiff to protest the draft in question would operate to re- 
lease the Centennial Mill Company, the drawer of the draft, 
from any liability thereon, and that the defendant would be 
materially injured by reason of such failure on the part of 
the plaintiff to have protested the draft at its maturity, by 
so releasing the drawer of the draft from Hability to the de- 
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fendant, and the plaintiff cannot recover and your verdict must 
be for the defendant. 

It has been suggested and some evidence has been intro- 
duced tending to show that the Centennial Mill Company paid 
to the National Bank of Commecre the amount of the draft 
in question. I will amend that by saying that there is testi- 
mony to the effect, and it is uncontradicted, it is to be taken 
as a fact in the case, that the Centennial Mill Company has 
reinibursed the National Bank of Commerce. 

I instruct you that even if the Centennial Mill Company 
did pay the amount of the draft in question to the National 
Bank of Commerce, either prior or subsequent to the $th day 
of November, 1904, when the plaintiff claims to have paid the 
money in controversy to the National Bank of Commerce, such 
payment in no way involves the issues in this case, even thongh 
the National Bank of Commerce did not notify the Russo- 
Chinese Bank that the amount of the draft had been paid to 
it. If the National Bank of Commerce nnder such cireum- 
stances was not acting for itself, it was acting for the Centen- 
nial Mill Company, its customer, and as such agent of the 
Centennial Mill Company had the legal right to demand the 
payment of the draft in question from the Russo-Chinese Bank, 
if the Russo-Chinese Bank had received payment for it from 
Clarkson & Company, or if by its action it had suffered the 
flour to be sold by Clarkson & Company and the proceeds mis- 
appropriated by them, so as to preclnde the payment of the 
draft out of the proceeds of the sale of the flour securing the 
draft. 

That is so, Gentlemen of the Jury, by reason of the law 
of this state, which authorizes a trustee of an express trust 
to prosecute and defend actions in its own name. Here the 
bank, by taking the title to the flour and acting in its business, 
was authorized to act in its own name clear through to the 
finish of the transaction, although it may now be acting in 
the interest of the Centennial Mill Company, which was the 
vendor of the flonr. 

In addition to the special verdict, the Court submits two 
forms of a general verdict. If you find for the plaintiff, you 
will use the form that is appropriate and insert the amount. of 
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money that is dne, including interest at six per cent from the 
time it was received by the defendant bank until this date. If 
you find for the defendant the other form of verdiet will be 
sufficient, when it has been signed by vour foreman. 

I need not exhort the jury to consider the importance of 
this case and your duty as good citizens and honest Jurymen 
to decide the case according to the law and the rights of the 
parties, without ever being swayed or influenced at all by any 
cousiderations that one is a home corporation and the other 
is a foreign corporation; such a thing in this court ought not 
to have a particle of influeuce whatever. If this money has 
been obtained from the plaintiff bank when there was no lia- 
bility for it to pay the money, it is entitled to get it back, ac- 
cording to what I have explained to you. If it is not so en- 
titled, there ought to be no hesitation in rendering a verdict 
for the defendant. 

And thereupon, by stipulation of counsel, after the jury 
had retired to consider their verdict, and before their verdict 
was returned, the plaintiff, by its attorney, excepted to certain 
parts of the charge given to the jury, as follows: 


MR. GREGORY: May it please the Court, the plaintiff 
desires to take certain exceptions to the imstructons given, and 
also to the instructions refused, and also to the instructions 
requested but modified. 

1. We except to the giving of the instruction to the effect 
that the defendant bank became invested hy virtue of the 
transfer to it of the documents, with the legal title to the 
flour; and also to the instruction and to each and every part 
thereof to the effect that by the endorsement and transfer of 
those documents the plaintiff bank became invested with the 
legal title to the flour. 

2. We except to the instruction given to the effect that 
the Russo-Chinese Bank was obliged to look after and take 
care of the flour. 

3. We except to the failure of the Court to charge the jury 
as to the burden of proof concerning the affirmative defenses 
on the part of the defendant, there having been a charge as 
the burden of proof so far as the allegations of the complaint 
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were concerned, but none as to the affirmative defenses of the 
answer. 

4. We except to the instruction to the effect that if the 
Russo-Chinese Bank failed to give proper notice to Clarkson 
& Company, it, the Russo-Chinese Bank, became Hable for the 
full amount of the draft, our claim being that if they failed 
to take this or any other proper step they became liable only 
for the amount of damage thereby actually suffered and not 
necessarily for the full amount of the draft. 

5. We except to the instruction to the effect that the de- 
fendant had no burden to establish the fact that payment of 
the draft was made by Clarkson & Company to the Russo- 
Chinese Bank, and the further fact that the Russo-Chinese 
Bank did permit Clarkson & Company to dispose of the flour 
without payment of the draft in question. 

6. We except to the instruction to the effect that if the plain- 
tiff bank consented that Clarkson & Company should sell the 
flour in question prior to the payment of the draft, then that 
the Russo-Chinese Bank by such action rendered itself liable 
to the National Bank of Commerce and that it became the 
duty of the Russo-Chinese Bank to pay the money that it did 
pay to the defendant in 1904 and that the plaintiff cannot re- 
cover in this action. 

7. We except to the instruction that by virtue of endorse- 
ments and transfers of the documents the legal title to the 
flour passed to and became vested in the Russo-Chinese Bank, 
and we except further to the instruction that thereby the 
Russo-Chinese Bank was given the power to handle, control, 
sell and dispose of the flour in any way that was deemed ex- 
pedient by the plaintiff. 

8. We except to the instruction to the effect that if plain- 
tiff permitted Clarkson & Company to take over the flour un- 
der an arrangement between the plaintiff and Clarkson & 
Company which would recognize by Clarkson & Company the 
ownership of the flour by the plaintiff and the right of Clark- 
son & Company to sell the flour, that by such agreement and 
action on the part of the plaintiff there became in law a pay- 
nent of the draft in question and that the plaintiff cannot re- 
cover, and we except to each and every part of said instruc- 
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tion, which is numbered 11 of defeudant’s proposed —instrue- 
tions. 

9. We except to the instruction that if the plaintiff con- 
sented to Clarkson taking over the flour in question aud con- 
sented to the sale of the flour by Clarkson & Company and 
that Clarkson & Company paid over the proceeds of such sale 
to the plaintiff, then that such payment of the proceeds of the 
sale of said flour to the plaintiff operated as a payment of the 
draft in question. 

10. We except to the instruction to the effect that where 
the holder of collateral security for the payment of a note or 
draft disposes of the collateral, it takes over the title to the 
same to itself with the intention of making it its own, convert- 
ing it into its property, and that such action constitutes a pay- 
ment of the draft or note; and we except to the instruction 
that if the plaintiff did take over said collateral and did con- 
sent that Clarkson & Company should sell the flour, then that 
such action on the part of the plaintiff operates as a payment 
of the draft in question; and we specifically object to such in- 
struction upon the ground that it purports to instruct the jury 
that the entire draft would have been thereby paid, notwith- 
standing the amount or value of the flour which might have 
heen thus disposed of. 


11. We except to the instrnetion to the effect that if from 
the evidence it be found that the draft in question was not 
protested at the time provided by law, then that the verdict 
must be for the defendant. 


12. We except to the mstruction to the effect that if the 
plaintiff failed to protest the draft in qnestion for non-pay- 
ment after its maturity, then that the verdict must be for the 
defendant, 


13. We except to the instruction to the effect that the 
payment to defendant by the Centennial Mill Company has no 
bearing upon the case. 


14. We except to the refusal of the Court to give the in- 
struction requested by the plaintiff, except as modified, to the 
effect that the verdict of the jury should be for the plaintiff 
for the amount prayed for. 
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And this was all the evidence and proceedings in the case, 
not otherwise of record. 

And thereupon, in furtherance of justice and that right 
may be done, the plaintiff presents the foregoing as its Bill of 
Exceptions and prays that the same may be settled, allowed, 
signed and certified by the Judge who tried the cause as pro- 
vided by law. 

DL STiLEs; 
CHICKERING & GREGORY, 
DORR & HADLEY, 

Attorneys for Plaintiff. 


Received a copy of the within Bill of Exceptions April 13, 
TON: 
KERR & McCORD, 
S. H. KERR, 
Attorneys for Defendant. 


Indorsed: Plaintiff's Bill of Exceptions. Filed in the U. 
S. District Court, Western Dist. of Washington, April 13, 1912. 
A. W. Engle, Clerk. By 8., Deputy. 


Iu the District Court of the United States for the Western 
District of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 
Plaintiff, 
5 Nor 15d 
NATIONAL BANK OF COMMERCE 


OF SEATTLE, 
Defendant. 


ORDER EXTENDING TIME WITHIN WHICH TO FILE 
BILL OF EXCEPTIONS. 


Application having been made by Plaintiff for an extension 
of time within which to prepare and serve its proposed Bill 
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of Exceptions in this case, and it appearing that the verdict in 
this cause was returned on the 29th day of February, A. D. 
1912, and it further appearing that the parties have stipulated 
that plaintiffs time be enlarged and extended for such pur- 
pose until the 15th day of April, A. D. 1912; 

IT IS THEREFORE ORDERED That Plaintiff may have 
until the said day in which to file and serve its proposed Bill 
of Exceptions. 

Done in open Court this Sixth day of March, A. D. 1912. 


C. H. HANFORD, 
Judge of said Court. 


Indorsed: Order for extension of time within which to file 
Bill of Exceptions. Filed in the U. S. District Court, Western 
Dist. of Washington, Mar. 6, 1912. A. W. Engle, Clerk. By 
S., Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 

riome!. 5. 

Gee ie No, 1517. 


STIPULATION. 


YS. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


It is hereby stipulated and agreed by and between the 
above-named plaintiff by its attorneys, Messrs. T. L. Stiles, 
Warren Gregory and ©. W. Door and the above-named de- 
fendant by its attorneys, Kerr & McCord and E. 8. MeCord, 
that an order may be entered in the above-entitled cause ex- 
tending the time within which the defendant herein may pro- 
pose amendments to the Bill of Exceptions heretofore served 
in the above-entitled cause, for a period of ten days over and 
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above the time allowed by law and that the said extension 
shall be up to and including the 2nd day of May, 1912, and 
that said Bill of Exceptions may be settled and signed at any 
time thereafter. 
Dated this the 18th day of April, A. D. 1912. 
T. L. STILES, 
CHICKERING & GREGORY, 
DORR & HADLEY, 
Attorneys for Plaintiff. 
KERR & MceCORD, E. 8S. McCORD, 
Attorneys for Defendant. 
Indorsed: Stipulation. Filed in the U. S. District Court, 
Western Dist. of Washington, April 28, 1912. A. W. Engle, 
Clerk. By S., Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 


Plaintiff, No. 1517 


ORDER 


VS. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


It appearing to the Court that the parties hereto have en- 
tered into a stipulation providing that the defendant may have 
ten days over and above that allowed by law within which to 
file its proposed amendments to the Bill of Exceptions herein, 
it is now by the Court 

ORDERED That the above-named defendant be, and it is 
hereby given up to and including the 2d day of May, 1912, 
within which to serve its proposed amendments to the Bill of 
Exceptions herein. 

Done in open Court this the 23d day of April, A. D. 1912. 

C. H. HANFORD, Judge. 
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Indorsed: Order. Filed in the U. S. District Court, West- 
ern Dist. of Washington, April 23, 1912. A. W. Jéngle, Clerk. 
By 8., Deputy. 


In the District Court of the Uuited States for the Western 
Distriet of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 


Plaiutiff, No. 1517 


STIPULATION. 


VS. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


It is hereby stipulated and agreed by and between the 
above-named plaintiff by its attorneys, Messrs. T. L. Stiles, 
Warren Gregory and C, W. Dorr, and the above-named de- 
fendant by its attorneys, Kerr & McCord and E. S. McCord, 
that an order may be entered in the above-entitled cause ex- 
tending the time within which the defendant herein may pro- 
pose amendinents to the Bill of Exceptions heretofore served 
in the above-entitled cause, for a period of twenty days over 
and above the time allowed by law and that the said exten- 
sion shall be up to and inleuding the 12th day of May, 1912; 
and that Bill of Exceptions may be settled and signed at any 
time thereatfer. 

Dated this the 18th day of April, A. D. 1912. 

T. L. STILES, 
CHICKERING & GREGORY, 
DORR & HADLEY, 
' Attorneys for Plaintiff. 
KERR & McCORD, E. S. McCORD, 
Attorneys for Defendant. 


Indorsed: Stipulation. Filed in the U. 8. District Court, 
Western Dist. of Washington, May 2, 1912. A. W. Engle, 
Clerk. By 8S., Deputy. 
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In the District Court of the United States for the Western 
District of Washington. Northeru Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 
ewe. | gio te 


ORDER 


VS. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


It appearing to the Court that the parties hereto have en- 
tered into a stipulation providing that the defendant may 
have twenty days over and above that allowed by law within 
which to file its proposed amendments to the Bill of Excep- 
tions herein, it is now by the Court 

ORDERED That the above-named defendant be, and it is 
hereby given up to and including the 12th day of May, 1912, 
within which to serve its proposed amendments to the Bill of 
Exceptions herein. 


Done in open Court this the 2d day of May, A .D. 1912. 
C. H. HANFORD, Judge. 


Indorsed: Order. Filed in the U. S. District Court, West- 
ern Dist. of Washington, May 2, 1912. A. W. Engle, Clerk. By 
S., Deputy. 
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In the District Court of the Cuited States for the Western 
District of Washington, Northern Division. 


RUSSO-CHINESE BANIS, a Corpora- 
tion, 
Plaintiff, 
vs. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendaut. 


ORDER SETTLING BILL OF EXCEPTIONS. 


This cause having been brought on regularly before the 
Court on the 17th day of June, 1912, on the application of 
the plaintiff for the settling and certifying of its proposed 
Bill of Exception lately filed herein, as amended by the sub- 
stitution of the testimony of A. T. Short and W. 8. Davidson 
(deposition) in full in the place of pages 167 to 208, of the 
original Bill of Exceptions on motion of Defendant's Attor- 
neys. 

Now, therefore, on motion of plaintiff's attorneys, 

It is ordered that the said proposed Bill of Exceptions 
heretofore filed in this cause with the amendment as above 
stated, as the same is now signed, be, and the same is hereby 
settled as the true Bill of Exceptions in this cause, and that 
the same, as so settled, be now and here certified accordingly 
by the undersigned Judge of this court, presiding at the trial 
of this cause, and that the said Bill of Exceptions so certified 
be filed by the Clerk. 

C. H. HANFORD, Judge. 


‘Indorsed: Order Settling Bill of Exceptions. Filed in 
the U. S. District Court, Western Dist. of Washington, June 
17, 1912. A. W. Engle, Clerk. By S., Deputy. 


240 RUSSO-CHINESE BANK YS. 


In the District Court of the Uuited States for the Western 
Distriet of Washington, Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 


Plaintiff, No. 1517 


(Circuit) 


Wish 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


PETITION FOR WRIT OF ERROR. 


The above-named plaintiff, Russo-Chinese Bank, a corpora- 
tion, feeling itself agrieved, by order of the Court and the 
judgment entered against it in this cause June 18, 1912, 
comes now by its attorneys and petitions this Court for an 
order allowing it to prosecute a Writ of Error in the Honor- 
able United States Circuit Court of Appeals for the Ninth 
Circuit, under and in accordance with the laws of the United 
States in that behalf made and provided, and that an order 
be made fixing the amount of security which plaintiff shall 
give and furnish upon said Writ of Error, conditioned as re- 
quired by law as in cases where a supersedeas and stay of 
execution are desired. 

Dated this 5th day of July, 1912. 


T. L, STILES, 
CHICKERING & GREGORY, 
DORR & HADLEY, 

Attorneys for Plaintiff. 


Endorsed: Petition for Writ of Error, Filed U. S. Dis- 
trict Court, Western District of Washington, July 5, 1912. 
A. W. Engle, Clerk. By 8., Deputy. 
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In the District Court of the United States for the Western 
District of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 
Plaintiff, No. 1517. 
vs. 
(Circuit ) 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant. 


ORDER ALLOWING WRIT OF ERROR AND FINING 
AMOUNT OF SUPERSEDEAS BOND. 


The plaintiff having this day filed its petition for a Writ 
of Error from the judgment entered herein June 18, 1912, to 
the United States Circuit Court of Appeals for the Ninth Cir- 
cuit, together with an Assignment of Errors, all in due time, 
and praying that an order be made fixing the amount of se- 
eurity which plaintiff shall furnish on said Writ of Error, and 
that upon the giving of said security all proceedings in this 
Court be stayed pending the determination of said Writ of 
Error; it is hereby ordered that a Writ of Error herein is 
hereby allowed to have said judgment reviewed in the United 
States Circuit Court of Appeals for the Ninth Circuit; and 
it is further ordered that upon the plaintiff, Russo-Chinese 
Bank, filing with the Clerk of this Court a good and sufficient 
bond in the sum of Five Hundred ($500.00) Dollars, to the 
effect that if said plaintiff and plantiff in error, Russo-Chinese 
Bank, shall prosecute the said Writ of Error to effect, and an- 
swer all damages and costs if it fails to make its plea good, 
then the said obligation to be void; otherwise to remain in full 
force and virtue. Said bond to be approved by the Court, and 
all further proceedings in this Court be, and are hereby sus- 
pended and stayed until the determination of the said Writ of 
Error by the Honorable United States Cirenit Court of Ap- 
peals for the Ninth Judicial Circuit. 

Dated at Seattle, the 5th day of July, 1912. 

C. H. HANFORD, Judge. 
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Endorsed: Order Allowing Writ of Error and | ixing 
Bond. Filed U. 8S. District Court, Western District of Wash- 
ington. July 5, 1912. 

A. W. ENGLE, Clerk. 
By 8., Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 
Plaintiff in Hrror, 
VS. 


No. 1517. 


(Cirenit) 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant in Error. 


BOND. 


Know All Men by These Presents: That we, the Russo- 
Chinese Bank, a corporation, as principal, and American 
Bonding Company of Baltimore, as sureties, are held and firm- 
ly bound unto the National Bank of Commerce of Seattle, 
defendant above-named, in the sum of Five Hundred ($500) 
Dollars, to he paid to the said National Bank of Commerce of 
Seattle, its successors and assigns, to which payment well and 
truly to be made we bind ourselves, and each of us, jointly 
and severally, and our, and each of our successors, representa- 
tives and assigns, firmly by these presents. 

Sealed with our seals and dated the 5th day of July, A. D. 
Tee 

Whereas, plaintiff above-named has sued out a Writ of 
Error to the United States Circuit Court of Appeals for the 
Ninth Circuit to reverse the judgment entered by the above- 
named Court in favor of defendant and against plaintiff in the 
sum of One Hundred and 30-100 Dollars, June 18, 1912. 

Now therefore, the condition of this obligation is such that 
the above-named plaintiff shall prosecute said Writ of 
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Errors to effect, and answer all costs and damages if it shall 
fail to make good its plea, then this obligation shall be void ; 
otherwise shall be and remain in full force, virtue and effect. 
Witness our seals and names hereto affixed the 5th day of 
July, 1912. 
RUSSO-CHINESE BANK, 
By T. L. STILES, Its Attorney. 
(Seal) AMERICAN BONDING COMPANY OF 
3ALTIMORE, 
By L. N. HANSEN, Attorney in Fact. 


Approved July 5, 1912. 
C. H. VHANFORD, Judge. 


Endorsed: Bond. Filed U. S. District Court, Western 
District of Washington, July 5, 1912. 
A. W. ENGLE, Clerk. 
sy S., Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


RUSSO-CHINESE BANK, a Corpora- ’) 
Plaintiff. | 


VS, eT 
No. 1517. 


NATIONAL BANK OF COMMERCE | — (Cireuit) 
OF SEATTLE, | 


Defendant. 


Comes now the plaintiff, Russo-Chinese Bank, and files the 
following Assignment of Errors upon which it will rely in the 
prosecution of its Writ of Error in the above-entitled cause. 


I. 


That the trial court erred in overruling the objection of 
counsel for plaintiff in error to the questions asked the witness 
R. R. Spencer upon cross-examination by counsel for defend- 
ant in error as to the customs and commercial usage among 
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bankers with regard to the return of the documents when 
drafts are protested, and which said questions, answers and 
objections are as follows: 

1. “Q Now, Mr. Spencer, counsel has directed your at- 
tention to the letter of January 9/22, 1904, addressed by the 
Russo-Chinese Bank to the National Bank of Commerce, in 
which there are certain printed sections beneath the letter or 
in the letter, in which it is stated that ‘Unless otherwise in- 
structed, bills of any description sent to us for procuring ac- 
ceptance or for collection will be protested both for non-ac- 
ceptance or non-payment and immediately returned to thg 
sender. Regardless of that provision which I have just read 
to you, I will ask von what the custom is among bankers, and 
what is the commercial usage among bankers, with regard to 
the return of the documents when drafts are protested, or 
otherwise?” 

(Trans. p. —.) 


To which question counsel for plaintiff in error objected 
upon the ground that there was no occasion for the introdue- 
tion of any usage or custom; that the transaction in the case 
was a definite contract, formed by letters which said that the 
documents should be delivered as against the payment; that 
there was no doubt or ambiguity concerning the matter, and, 
therefore, the custom or usage was not admissible. 

This objection was overruled and an exception allowed 
plaintiff. 

Thereupon the witness answered (Trans. p —): 

“A. They are supposed to protest the draft for non-ac- 
ceptance and non-payment and it is customary where large 
amounts are involved, to cable the fact that the draft has 
been protested for non-acceptance or non-payment. No eable- 
gram was sent to us regarding that matter from Port Arthur.” 

2. Thereupon counsel for defendant asked said witness the 
following question: (Trans. p. —) 

“() TE want to call your attention to the second sub-division 
of the printed matter contained on the letter to which I have 
just referred, which reads as follows: ‘When sending us for 
collection documentary bills or only documents, clearly state 
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in your letter accompanying same whether in case of dishonor : 
—(a) both bill and documents are to be promptly returned 
with the relative deed a protest, or (b) if the bill is to be re- 
turned and the relative documents are to be kept here at your 
disposal, or (c) if the goods are to be stored by us and fire in- 
surance is to be covered pending receipt of your instructions.’ 

I will ask you, Mr. Spencer, to state what the commercial 
usage among bankers is, between the forwarding bank and the 
collecting bank, as to the duty or custom of the collecting bank 
to return the documents upon the dishonor of the draft, either 
for non-payment or for non-acceptance, and the documents ac- 
companying thei. 

To which question counsel for plaintiff also objected upon 
the ground that it was not a proper subject for custom, anid 
that the contract specifically and directly provided what was 
to be done. 

The Court thereupon stated: 

“T take it that you mean by ‘custom’ the course of busmess.” 

COUNSEL FOR DEFENDANT: “That is all.” 

THE COURT: “And I think it is proper to explain to 
the jury the course of business as bankers understand it.” 

COUNSEL FOR DEFENDANT: “That is exactly what 
T am trying to do.” 

The Court thereupon overruled the objection and an ex- 
ception was allowed plaintiff. 

Thereupon the witness auswered : 

“A They will hold all documents until they receive an 
answer. It is ordinarily customary for them to hold the draft 
and documents until they can receive advice, especially the 
bills of lading, in order that they may he able to take action 
in regard to the goods. I am speaking now in any event that 
they cable us we would give them specific instructions as to 
what to do. The reason those instructions are not included 
in our letter is from the fact that we never know what contin- 
gency may arise, consequently we leave it to their Judgment to 
take such steps in the event of any contingency as they would 
take to protect their own property, by advising us.” 

Whereupon counsel for plaintiff said: 

“We ask that that portion of the answer commencing with 
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‘the reason’ to the end go out as not responsive to the question 
and as incompetent, irrelevant and immaterial.” 

This motion to strike out was denied by the trial court 
and an exception allowed to plaintiff. 

3. Thereupon counsel for defendant asked the said wit- 
ness the following question: (Trans. p. —.) 

“() In the absence of instructions, what is the commer- 
cial usage in regard to the return of the documents? Suppose 
there is no telegraphic communication, they don’t advise of the 
fact of the dishonor, the forwarding bank knows nothing about 
it, what is the duty of the bank upon the dishonor of the pa- 
per, and what is the custom in regard to the return of the 
draft and the documents?” 

To which question counsel for plaintiff made the same ob- 
jection as hereinbefore stated, which objection was overruled 
by the trial court and an exception allowed the plaintiff. 

Therenpon the witness answered : 

“A ‘Fhe custom would be to return the draft—protest and 
return the draft, either for non-acceptance or non-payment, as 
the case might be.” 

4. Therenpon counsel for defendant asked the said witness 
the folowimg question: (Trans. p. —.) 

“() What would become of the documents? 

A The documents would be held and probably nsed in 
the matter of storing the goods. They would be compelled 
should they store the goods and take sueh steps as might be 
necessary to protect our interest, the documents might have to 
he delivered to the steamship company or used in the storage 
of the goods. The draft would be protested and returned and 
should be protested and returned promptly.” 

5. Thereupon counsel for defendant asked the said witness 
the following question: (Trans. p. —.) 

“( What is the custom, in case of the dishonor of a draft 
or non-payment, of the collecting bank, in the absence of in- 
structions, in regard to storing and protecting the goods?” 

Whereupon counsel for plaintiff objected to the said ques- 
tion as incompetent, irrelevant and immaterial and ealling for 
a conclusion of law, saying that the courts have very clearly 
defined what the powers and duties of collecting banks are. 
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This objection was overruled by the trial court and an ex- 
ception allowed plaintiff. 

Thereupon the witness answered : 

“A They are expected to use diligence in taking such steps 
in regard to storage, Insurance and so forth as they would take 
were the property their own and under their own immediate— 
and in their own immediate possession.” 

Whereupon counsel for plaintitf asked that the answer be 
stricken out as not responsive and as not stating what the cus- 
tom is, and as not stating over what extent of territory the 
alleged custom went, or whether it would apply in this par- 
ticular instance. 

This motion to strike out was denied by the trial court and 
an exception allowed plaintiff. 

6. Thereupon counsel for defendant asked said witness 
the following question: (Trans. p. —.) 

“() As I take it, then, Mr. Spencer, these requirements or 
these snggestions that the Russo-Chinese Bank made to you 
as to what you should tell them when you sent the draft, what 
to do with it in case of dishonor, as I nnderstand you the coin- 
mercial usage would control that regardless of whether you 
told them to do so or not?” 

To which question counsel for plaintiff objected as calling 
for a conclusion of law, the witness substituting his opinion for 
what the law says. 

This objection was overruled and an exception allowed 
plaintiff. 

The witness thereupon answered “Yes.” 


INE 


That the trial court erred in overruling an objection to a 
question asked by the trial court of the witness R. R. Spencer 
upon redirect cross-examination as follows: 

“() In the case of flour, Mr. Spencer, sent to a foreign 
country, with a draft, 30-day draft or a time draft payable 
at sight, attached to a bill of lading, what is the course of busi- 
ness as between banks with regard to the custody of the flour 
during the time intervening from the presentation and accept- 
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ance of the draft, if 1t should be accepted, and the date when 
the payment on the draft would be due?” 


Whereupon counsel for plaintiff objected to the question. 
The objection was overruled and an exception allowed plain- 
tiff. The plaintiff thereupon answered : 

“The goods are supposed, or are, or at least should be 
stored in an independent warehouse, that is, a warehouse 
that is free from the interference of the consignee of the goods. 
Ordinarily the policies of the msurance follow the draft, so 
that the bank has knowledge that the goods are insured. If 
the goods are deliverable upon acceptance and the party aec- 
cepts the draft, of course he takes the bills of lading and the 
sending bank of the drawer assumes all lability from then 
ou. If the drafts are payahle—if the draft is drawn ‘Delivery 
of documents on payment only’ then it is the duty of the bank, 
so far as it can exercise it by reasonable diligence, to hold pos- 
session indirectly, by warehousemen, of those goods, until it 
delivers the bill of lading or the warehouse receipts which are 
substituted for the the bill of lading.” 


TOE, 


That the trial court erred in overruling the objections to 
the questions asked by counsel for defendant of the witness 
It. R. Spencer, when recalled for re-cross-examination, to the 
effect that if the goods were house in an independent ware- 
house the witness would not consider it the custom of bank- 
ers to look after that shipment; and further that if there were 
anything to excite the suspicion of the collecting bank, what 
would be the custom of the bank; to all of which questions 
counsel for plaintiff objected as not proper cross-exaimination 
and assuming a state of facts which were not proven to have 
existed, to-wit, that there was any reason for suspicion on the 
part of the bank at Port Arthur, to which rulings exception 
were allowed plaintiff. 


Ie 
That the trial court erred in overruling the objection of 
plaintiff to a question asked by defendant of the witness, Wil- 
liam S. Davidson, as follows: 
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“What is the custom of banks with reference to pre- 
senting drafts for acceptance?” 

To which counsel for plaintiff objected as follows: 

“Now, may It please the Court, we desire to object to that 
question as incompetent, irrelevant and immaterial, upon two 
grounds: First, that there is no reason for the Court to now 
invoke any custom or usage, because the contract in this case 
is clear and specific and direct; in other words, there is no 
necessity for an implied contract, because there is an express 
one; and, upon the second ground, that the question does not 
refer to the conditions prevailing in this case, because it does 
not ask with reference to presenting drafts for acceptance there, 
sent as against payment, but it asks generally as to drafts for 
acceptance. Now, of course there may be one custom of bank- 
ers concerning one sort of a draft and another concerning the 
other kind of a draft, but to invoke now a custom generally 
and say that it applies to this case is, we submit, utterly in- 
competent, irrelevant and immaterial.” 

The objection was overruled and exception noted; there- 
upon the witness answerd as follows: 


“As soon as the bank receives the draft it is customary for 
them to request the drawee to accept it, either by asking the 
drawee to come to the bank, or sending it around to his office.” 


Ve 


That the trial court erred in overruling the objection to 
the question asked the witness Davidson by defendant, as fol- 
lows: 

“What is the established custom among bankers at Orien- 
tal ports with reference to the handling of drafts with bill of 
lading and documents attached, when the drafts are in their 
hands for collection?” 


‘This objection was upon the ground that there was no 
pleading concerning the matter and that the question did not 
state whether the draft referred to authorized the bank to 
turn the bill of lading over when the draft was accepted, or 
whether it instructed the bank to retain the hill of lading until 
it was paid. 
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Which objections were overruled and exception allowed 
plaintiff. 

In connection with this question the following took place: 
Counsel for plaintiff: 

“¥ do not want to seem unduly insistent, Your Honor, and 
therefore I shall not further take up the time of the Court and 
jury with this matter, because we have our exception, but I 
simply wish to again assert that I do not think counsel can 
find any authority which says that where there is a precise 
contract expressed, as there was here, that custom or usage 
can ever be invoked when that contract is not ambiguous. 
That is my understanding of the law. 

THE COURT: I will give an imstruction like that to the 
jury in this case.” 

COUNSEL FOR PLAINTIFF: “Then, if Your Honor 
please, if that is so, and the contract in this case is not ambign- 
ous but is precise, the testimony is not admissible. 

THE COURT: It may go in as a part of the res gestae— 
of the circumstances of the transaction.” 

COUNSEL FOR PLAINTIFF: “Note an exception. 

THE COURT: Exception allowed.” 

Thereupon the witness answered as follows: 

“The custom of the Russoe-Chinese Bank at Port Arthur 
was to see that the cargo was stored and insured, and the man- 
agers of the Russo-Chinese Bank have frequently come into 
the office of Clarkson & Co. to ascertain if certain cargo was 
properly stored and have taken out fire insurance with some 
of the fire insurance companies for which Clarkson & Co. 
acted as agents on such cargo.” 

COUNSEL FOR PLAINTIFF: “We ask now, first, that 
the answer go out, as incompetent, irrelevant and immaterial 
the entire answer, and then we specifically ask that that por- 
tion of the answer which begins with the words ‘and the man- 
agers of the Russo-Chinese Bank have frequently come to the 
office of Clarkson &oCmpany’ down to the end of the sentence, 
be stricken out as not responsive to the question and as being 
no evidence of a custom.” 

COUNSEL FOR DEFENDANT: “It is clearly respon- 
sive to the question. 
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THIS COURT: Motion to strike is denied.” 
COUNSEL FOR PLAINTIFF: “We note an exception.” 
V1. 

The trial court erred in overruling the objection of plain- 
titf to the question asked the witness Davidson, as follows: 

“In transactions taking place between the firm of Clarkson 
& Company at Port Arthur and the branch of the Russo-Chi- 
nese Bank at Port Arthur, were these customs strictly  ob- 
served.” 

The objection to this question was upon the ground that 
such custom of not observing a custom was not pleaded and 
that the practice veferred to in the question must be diametri- 
eally opposite to the custom pleaded in the answer, and that 
it is impossible that a custom existed if the practice was con- 
trary to it. This objection was overruled and exception —al- 
lowed plaintiff. The witness thereupon answered that the cus- 
tom was not strictly observed, as the Russo-Chinese Bank at 
Port Arthur allowed Clarkson & Company to have the bills 
of lading and other documents attached to the draft before 
the draft was paid. 

The trial court also erred in denying the motion of plain- 
tiff to strike ont from the last answer of the witness that por- 
tion which followed the word “allowed,” upon the ground that 
that portion of the sentence was not responsive to the ques- 
tion and that it was not pleaded, to which ruling on said mo- 
tion an exception was taken. 


VII. 


That the trial court erred in overruling the objection to 
the question asked the witness Davidson: 


‘Why would the bank permit this to be done by Clarkson 
& Company.” 

The objection to this question being upon the ground that 
it was incompetent and a cross-examination of defendant’s 
own witness. The objection being overruled, and exception 
noted, the witness nswered that it was because the firm of 
Clarkson & Co. was established at the instigation of the Russo- 
Chinese Bank. 
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VIL. 


That the trial court erred in denying the motion of plain- 
tiff to strike out from the last aforesaid answer of the witness 
Davidson all that portion which followed the words ‘Mr. 
Clarkson went to Viladivostock,” as not being responsive to the 
question, which motion to strike out was denied and an excep- 
tion allowed plaintiff. 


1G 


That the trial court erred in overruling the objection of 
plaintiff to the questions asked the witness Davidson by de- 
fendant concerning the custom and practice and course of 
dealing between the Russo-Chinese Bank and Clarkson & Co. 
at Port Arthur and to the answers thereto, to which rulings 
exceptions were allowed plaintiff. 


x 


That the trial court erred in denying the motion of plain- 
tiff to strike out from the auswer of the witness Davidson to 
Direct Interrogatory 335 the following portion: 

“On or about the 15th of February, 1904, the Russo-Chinese 
Bank did consent to the sale of the flour ex steamship ‘“Hy- 
ades,’ if that is the name of the steamer that arrived at Port 
Arthur on or about the 8th day of February, 1904.” 

This motion to strike out being upon the ground that the 
same was not responsive to the question and that It now ap- 
peared in the case by stipulation that the Hyades arrived at 
Port Arthur on January 17th. 


AL 


That the trial court erred in denying the motion of plain- 
tiff to strike out from the answer of the witness Davidson to 
Direct Interrogatory 56 that portion thereof to the effect that 
if the draft was not paid by Ginsburg & Company, then it was 
the fault of the Russo-Chinese Bank. This motion was made 
upon the ground that the witness had already stated that he 
did not know whether the draft was paid or not, and to which 
ruling an exception was allowed plaintiff. 
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IT. 


The trial court erred in overruling the objection to the 
question asked the witness A. T. Short, as follows: 

“Now, in all your dealings with the Russo-Chinese Bank 
in handling the other shipments of the Centennial Mill Com- 
pany I will ask you what arrangements if any was made with 
the bank in regard to the handling of this flour?” 

This question was objected to upon the ground that it was 
not binding in the special case, and to the order overruling such 
objection an exception was allowed plaintiff. The witness 
thereupon stated the rule that Clarkson always gave the bank 
a letter of guaranty. 

NIT. 


The trial court erred in denying the motion of plaintiff to 
strike out the answer of the witness Short to the following 
question asked by defendant : 

“Did they know that Clarkson & Co. were in possession of 
the ‘Hyades' flour or thirty-six thonsand sacks?” 

To which the witness answered : 

“They could not help but know it.” 


XIV. 


The trial court erred in denying the motion of plaintiff to 
strike out from the answer of the witness Short in response to 
the question “Who told them,” the following: 

“J would tell them or Davidson would tell them. The object 
of getting a ninety days sight draft was that we could get 
delivery without payment, but that we paid the money as soon 
as we got it. As soon as the flour was sold the money was 
collected in.” 

Said motion to strike out being directed to all that portion 
of the answer beginning with the words “The object,” and which 
said motion was denied and exception allowed plaintiff. 


XV. 
The trial court erred in giving the following instructions 


to the jury, to each and every of which an exception was taken 
by plaintiff : 
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1. “I should say that the bill of lading called for the de 
livery of the flour to the order of the consignor, the Centennial 
Mill Company, and when the Dill of lading was endorsed in 
blank and delivered with the draft to the National Bank of 
Commerce, that vested in the National Bank of Commerce the 
title, the ownership of the flour. Delivery of a Dill of lading 
drawn as this one was is the title the same as a deed to a piece 
of property, a bill of sale, it amounted to a conveyance of the 
title to the holder of the bill of lading endorsed in blank. De- 
livery of the bill of lading was a symbolieal delivery of pos- 
session merely while the flour was in the ship, and the ware- 
housemen, after it had been landed and placed in a warehouse 
at Port Arthur, were bailees for the owner. The owner was 
the holder of the bill of lading and in law is deemed to be in 
possession as owner of the property. The National Bank of 
Commerce endorsed the draft so as to make it payable to the 
Russo-Chinese Bank at Port Arthur, and transmitted the draft 
thus endorsed with the other documents attached, to the Russo- 
Chinese Bank at Port Arthur, and it was received there by that 
Dank, When the Russo-Chinese Bank at Port Arthur received 
the draft and the accompanying documents endorsed as they al] 
were, and undertook the business of presenting and collecting 
the draft, it became invested with the title and ownership of 
the flour as to all of the world except the National Bank of 
Commerce of Seattle; it had the legal right to sell and dispose 
of that flour and to receive the proceeds subject to its duty as 
an agent to account to the National Bank of Commerce for it. 
In receiving the documents and undertaking the business in 
that manner, without special instruction in regard to the care 
of the flour and the protection of the National Bank of Com- 
merce, it was left free to deal with the flour as an owner might.” 

2. “It was authorized to do whatever was necessary in the 
manner of incurring expense, which would be chargeable against 
the property, and to he compensated out of the property in its 
hands, and it was required to deal with the property in the 
sane way that an intelligent and prndent owner of property 
would deal with his own property, to act for and in place of 
the National Bank of Commerce in handling the business there 
at Port Arthur as the National Bank of Commerce would have 
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acted if it had been there, and in a position to act for itself. 
As the agent for the owner it was obligated to account for the 
amount of the draft, to account for the security whieh the bill 
of lading constituted, and it cannot be excused from obligation 
to account by saving that the flour disappeared without its 
knowledge, and require the defendant in this case in order to 
fasten an obligation upon it, to prove that it was negligent. 
A principal does not have to prove those things in regard to 
property or valuables that go into the hands of an agent; the 
agent must render an account in order to be cleared of obliga- 
tion and liability. That is the rule that is to be applied in 
this case in determining whether the plaintiff in this case paid 
out money which it was not obligated to pay to the defendant 
on account of the draft.” 


2 


3. “If the hank at Port Arthnr neglected its obligations or 
failed to perform its obligations in regard to presentation and 
demand of payment and protest and giving notice, then it be- 
came liable to the defendant for the amount of the draft and 
for all that it received from the plaintiff bank in the case. If 
so liable, the plaintiff bank has no right of action now to get 
the money back that it did pay to meet that liability.” 

The objection to this instruction being that it stated the 
plaintiff became liable for the full amount of the draft, and 
not only for the amount of the damage actually suffered. 

4. “The burden of proof rests upon the plaintiff in this 
action to establish by a fair preponderance of the evidence 
that the plaintiff had not rendered itself liable to the defendant 
by permitting Clarkson & Company to appropriate the flour 
covered by the bill of lading securing the draft, and unless the 
plaintiff established by a fair preponderance of evidence the 
fact that such payment was not made by Clarkson & Conipany 
prior to the date of the payment of the money in controversy 
by the plaintiff to the defendant, and that the plaintiff had not 
reridered itself liable by permitting Clarkson & Company to 
sell the flour prior to the payment of the draft, then I instruct 
you that the plaintiff cannot recover in this action and your 
verdict must be for the defendant.” 

5. “The draft above mentioned, the bill of lading, and the 
insurance policies, were indorsed in blank and sent by the Na- 
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tional Bank of Commerce of Seattle to the Russo-Chinese Bank 
at Port Arthur, with instructions to deliver the collateral, or 
documents, upon the payment of the draft. By virtue of these 
endorsements and transfers the legal title to the draft and 
the documents and to the flour in question passed to and _ be- 
came vested in the Russo-Chinese Bank, and I instruct vou that 
as a matter of law it was in the power of the plaintiff to handle, 
control, sell and dispose of such flour in any way that was 
deemed expedient by the plaintiff.” 

6. “Tf you find from the evidence in this case that plaintitf 
permitted Clarkson & Company to take over the flour under such 
an arrangement as the defendant claims with the stipulation 
that the plaintiff was the owner of the flour and with the agree- 
ment that Clarkson & Company would account to the plaintiff 
for the proceeds of the sale of the flour, then I instruct you 
that such action on the part of the plaintiff constitutes in law 
a payment of the draft in question and the plaintiff cannot 
recover and your verdict must be for the defendant.” 


im 


‘. “If you find from the evidence in this case that the plain- 
tiff failed to protest the draft in question for non-payment after 
its maturity, as required by law, as I have defined the law to 
you, then I instruct you that such failure on the part of the 
plaintiff to protest the draft in question would operate to release 
the Centennial Mill Company, the drawer of the draft, from 
any liability thereon, and that the defendant would be ma- 
terially injured by reason of such failure on the part of the 
plaintiff to have protested the draft at its maturity, by so re- 
leasing the drawer of the draft from liability to the defendant, 
and the plaintiff cannot recover and your verdict must be for 
the defendant.” 
V1, 

That the trial court erred in refusing to give the following 
instructions requested by the plaintiff, and to each of such re- 
fusals an exception was noted by plaintiff: 

1. “That the evidence shows, without contradiction, that 
such draft had not been paid, and I therefore instruct you to 


find a verdict in favor of the plaintiff for the above amount, 
with interest at the rate of six per cent per annum on $36,113.70 
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of said sum from November 9, 1904, and on $2,298.49 of said sum 
from December 16, 1904. 

2. “By the decision of the Court of Appeals in this case, 
187 Fed. 80, it has been made the law of the case that the com- 
plaint states a cause of action, both upon an implied and ex- 
press contract; that a showing to support the implied contract 
was made prima facie that the money was paid under a mistake 
of fact. 

The payment was made entirely upon the belief of both 
parties to the transaction that the draft had been paid to the 
Port Arthur branch. This belief was admittedly erroneous, 
and therefore plaintiff becomes entitled to its money, as a 
matter of law.” 

3. “I charge von that the Russo-Chinese Bank in this case, 
in acting as the collecting bank of the draft in question, and 
as the agency to transmit the documents in question, was bound 
to use only reasonable and ordinary care and diligence in the 
exercise of this relationship. In the absence of special instruc- 
tions, it was not obliged to insure the flour, or see that the same 
was stored, or to make any inquiries concerning the custody 
and disposition of the flour. In the absence of special instrue- 
tions its sole responsibility, as such collecting bank, was to 
preserve the documents safely, to promptly present the draft 
for acceptance, and upon non-payment, to protest the same. 


The evidence in this case shows that the Russo-Chinese 
Bank did comply with all of the foregoing obligations imposed 
upon it by its relation, and that there were no special instrue- 
tions given it by the National Bank of Commerce of Seattle, 
except to hold the documents against payment, which the 
Russo-Chinese Bank did. I therefore instruct you that there 
is no evidence of negligence against the Russo-Chinese Bank, 
so far as the disposition of the flour was concerned.” 

4. “A collecting bank, in the absence of special instrue- 
tions, has no responsibility concerning the goods. Hts sole 
obligation is with the documents.” 

5. “In this case, it appears that prior to the draft in ques- 
tion having been sent by the defendant Bank to the plaintiff, 
the defendant Bank had entered into an arrangement with 
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the Centennial Mill Company, the drawer of the draft, by 
which the defendant Bank was relieved of all responsibility 
in connection with said draft. I charge you that by this ar- 
rangement, the Russo-Chinese Bank, as the agent of the de- 
fendant Bank, was also relieved of responsibility to the full 
extent of the said agreement. That is, that the Russo-Chinese 
Bank, as the collecting bank, could not be held to any greater 
responsibility in the matter than the National Bank of Com- 
merce of Seattle, from whom it received the draft.” 


6. “I charge you that, in any event, the Russi-Chinese 
Bank in this matter was only bound to use reasonable and 
ordinary care and skill. It was not bound to use any extraor- 
dinary efforts in connection with the said documents and ship- 
ment. Thus, for example, there was no duty imposed upon 
the Russo-Chinese Bank to investigate as to who were the 
agents of the steamship line at Port Arthur, or as to whether 
or not Clarkson & Company were the agents of the steamship 
line, and there was, therefore, no negligence on the part of 
the Russo-Chinese Bank in failing to notify the National Bank 
of Commerce of Seattle that Clarkson & Company were the 
agents of the steamship line at Port Arthur.” 


— 


j. “In other words, if you believe that, under the circum- 
stances, the Russo-Chinese Bank used reasonable care and pru- 
dence i failing to mail to the defendant, the draft in question, 
until the 26th day of May, 1904, then such delay m no wise 
prejudices the right of the Russo-Chinese Bank to recover in 
this case. All that its officials at Port Arthur were obliged to 
do was to use reasonable eare and diligence, and if you believe 
that the conditions there at that time were such that reasonable 
men might differ as to the proper course to pursue, then the 
Russo-Chinese Bank is entitled at vour hands to a wide discre- 
tion in that regard.” 

8. “In relation to the affirmative claims set up by the 
defendant, I advise you that they are as follows: 


(1) That the draft in question was placed by Clarkson & 
Company with the plaintiff. In this connection I eharge vou 
that there is no evidence on the part of the defendant that 
this draft was so paid, either in whole or in part, and there- 
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fore, this first affirmative defense of the defendant must be dis- 
regarded by you. 

(2) The second aftirmative defense relied upon by the de- 
fendant, is that the Russo-Chinese Bank did not present this 
dvaft for acceptance upon its arrival, or upon the sneceeding 
day, and did not present the draft for acceptance for several 
wecks thereafter. In this connection, [ charge you that the 
burden of proof is upon the defendant to prove that the Russo- 
Chinese Bank did not present such draft for acceptance upon 
the day of its arrival, or upon the succeeding day, and that the 
uneontradicted evidence in this case shows that such draft 
was presented for acceptance on January 23, 1904, being the 
day after its receipt at Port Arthur by the plaintiff. I there- 
fore instruct vou that you must disregard the second affirma- 
tive defense set up by defendant. 


(3) The third affirmative defense set up by defendant in 
its answer, is that it was, by the custom of bankers, made the 
duty of the plaintiff to look after, protect and care for the 
flour represented by the bill of lading upon its arrival at Port 
Arthur, and that it was the duty of the plaintiff to warehouse 
the flour and insure the same, and that it was the duty of the 
plaintiff by reason of the instructions given plaintiff by de- 
fendant, and by reason of the custom among bankers, not to 
permit the said flour to be appropriated by Clarkson & Comn- 
pany, or any one else. 


In this connection I charge you that there were no instruc- 
tions given by defendant to plaintiff concerning the care of 
the flour, and that the only instructions given were to hold the 
documents against payment; that it was not the duty of the 
plaintiff to cither look after, protect or care for the flour rep- 
resented by the bill of lading upon its arrival at Port Arthur, 
or at all, and that it was not the duty of the plaintiff to ware- 
house the flour, or to insure the same, and that it was not the 
duty of the plaintiff to prevent the said flour being appropriated 
by Clarkson & Company, or by aay one else.” 


9. “The evidence shows that the only instructions given to 
plaintiff by defendant, in regard to the draft and acconipanying 
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WHEREFORE the said plaintiff, plaintiff in error, prays 
that the judgment of the trial court be reversed and that the 
said trial court be directed to grant a new trial of said cause. 

Tele Stibes, 
CHICKERING & GREGORY, 
DORR & HADLEY, 

Attorneys for Plaintiff in Error, Plaintiff Below. 


Indorsed: Assignment of Errors. Filed in the U. 8. Dis- 
trict Court, Western Dist. of Washington, July 5,1912. A. W. 
Engle, Clerk. By S., Deputy. 


Iu the District Court of the United States for the Western 
District of Washington, Northern Division, 


RUSSO-CHINESE BANK (a Corpora- 
tion), 
Plaintiff in Error. 
vs. No. 1517. 
(Circuit) 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant in Error. 


WRIT OF ERROR (Original). 


The President of the United States, to the Houorable, the Judge 
of the District Court of the United States for the Western 
District of Washington, Greeting: 

Gecause in the record and proceedings, and also in the ren- 
dition of the judgment upon a plea which is in the said court 
before you, or some of you, between the Russo-Chinese Bank, a 
corporation, plaintiff in error, and National Bank of Coim- 
merce of Seattle, defendant in error, manifest error hath hap- 
pened, to the great prejudice of the said Russo-Chinese Bank, 
plaintiff mm error, as by its complaint and assignment of errors 
appears : 

We, being willing that error, if any there hath been, should 
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be duly corrected and full and speedy justice done to the parties 
aforesaid, in this behalf do command you, if Judgment be there- 
in given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things con- 
cerning the same, to the United States Circuit Court of Appeals 
for the Ninth Circuit, together with this writ, so that you have 
the same at the city of San Francisco, in the State of California, 
on the 4th day of August, next, and within thirty days from 
the date hereof, in the said Circuit Court of Appeals to be then 
and there held; that the record and proceedings aforesaid, he- 
ing inspected, the said Circnit Court of Appeals may cause 
further to be done therein to correct that error, what of right 
and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Edward D. White, Chief Justice of 
the Supreme Court of the United States, the 5th day of July, 
19f2, 

(Seal) A. W. ENGLE, 
Clerk of the United States District Court for the 
Western District of Washington. 
F. A. SIMPKINS, Deputy. 


Indorsed: Copy. No.1517. In the United States District 
Court, Western District of Washington, Northern Division. 
Russo-Chinese Bank, Plaintiff, vs. National Bank of Commerce. 
Seattle, Defendant. Writ of Error. Filed in the U. 8. District 
Court, Western Dist. of Washington, July 5, 1912. A. W. 
Engle, Clerk. By S., Deputy. T. lL. Stiles, Attorney for Plain- 
tiff. Address: 410 Equitable, Tacoma, Wash. <A place within 
the said District at which service of all subsequent papers, other 
than writs and process may be made. 
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In the District Court of the United States for the Western 
District of Washington, Northern Division. 


RUSSO-CHINESE BANK (a Corpora- 
tion), 
Plaintiff in Error, 
VS. 


No. 1517. 
(Circuit) 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant tu Lrvor. 


CITATION IN ERROR. (Copy) 


The President of the United States, to National Bank of Coim- 
merece of Seattle, and Messrs. Kerr & JcCord aud 
De Steiguer, Attorneys: 


You are hereby cited and admonished to be and appear at 
the United States Circuit Court of Appeals for the Ninth Cir- 
cuit, to be held in the city of San Francisco, within thirty days 
from the date of this writ, pursuant to a writ of error filed in 
the office of the clerk of the Cireuit Court of the United States 
for the Western District of Washington, sitting at Seattle, 
wherein you are defendant and defendant in error, to show 
cause, if any there be, why the judgment in the said writ of 
error mentioned should not he corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Edward D. White, Chief Justice of 
the Supreme Court of the United States of America, this 5th 
day of July, 1912. 

C. H. HANFORD, Judge. 


RETURN ON SERVICE OF WRIT. 


United States of America, 
Western District of Washington—ss. 


Y hereby certify and return that I served the annexed Cita- 
tion in Error on the therein-named Kerr & McCord, attorneys, 
by handing to and leaving a true and correct copy thereof with 
J. A. Kerr, a member of the firm of Kerr & McCord, attorneys, 
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personally, at Seattle, in said District, on the 12th day of July, 
me 1). 191. 
JOSEPH R. H. JACOBY, U.S. Marshal. 
By Fred M. Lathe, Deputy. 
Sly a2, 1912. 
Fees $2.12. 


RETURN ON SERVICE OF WRIT. 


United States of America, 
Western District of Washington 


Ss. 


I hereby certify and return that I served the annexed Cita- 
tion in Error on the therein-named National Bank of Commerce 
of Seattle by handing to and leaving a true and correct copy 
thereof with J. A. Swalwell, Vice-Pres. of the within named 
National Bank of Commerce of Seattle, personally at Seattle, 
in said Distriet, on the 12th day of July, A. D. 1912. 


JOSEPH R. H. JACOBY, U.S. Marshal. 
By Fred M. Lathe, Deputy. 
July 12, 1912. 
Fees $2.12. 


Indorsed: Original. No. 1517. In the United States Dis- 
trict Court, Western District of Washington, Northern Division. 
Russo-Chinese Bank, Plaintiff, National Bank of Commerce of 
Seattle, Defendant. Citation in Error. Filed in U. S. District 
Court, Western Dist. of Washington, July 5, 1912. A. W. 
Engle, Clerk. By S., Deputy. T. L. Stiles, Attorney for Plain- 
tiff. Address 410 Equitable Building, Tacoma, Wash. A place 
within the said District at which service of all subsequent 
papers, other than writs and process, may be made. 
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United States District Court for the Western District of Wash- 


RUSSO- 


ington, Northern Division, 


CHINESE BANK, 


Plaintiff, | 
VS. 


No. 1517 


OF SEATTLE, 


NATIONAL BANK OF ll | (Circuit) 


Defendant. 


PRAECIPE FOR TRANSCRIPT. 


To the Clerk of the above-entitled Court: 


You will please prepare Transcript in the above-entitled case 


on Writ 


of Error to the Circuit Court of Appeals and include 


the following: 


i 


moo bs 


5. 
6. 
6A, 


Complaint. 
Amended Answer. 
Reply. 
Judgment. 
Order Extending Time to File Bill of Exceptions. 
Bill of Exceptions. 
Two Orders and two Stipulations as to Amendments 
to Bill of Exceptions. 
Order Settling Bill of Exceptions. 
Petition for Write of Error. 
Order Allowing Writ of Error. 
Bond. 
Assignment of Errors. 
Writ of Error and Copy and Proof of Service. 
Citation and Copy and Proof of Service. 
Praecipe for Transcript of Record. 


T. L. STILES, 

DORR & HADLEY, 

CHICKERING & GREGORY, 
Attorney for Russo-Chinese Bank. 
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Endorsed: Praecipe for Transcript of Record. Filed U.S. 
District Court, Western District of Washington, July 5, 1912. 
A. W. ENGLIE, Clerk. 
3h 19.) Uepuly. 


In the District Court of the United States for the Western Dis- 
trict of Washington, Novthern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 
Plaintiff in Error, 
Ma No. 1517. 


NATIONAL BANK OF COMMERCE 
OF SEATTLE, 
Defendant in Error. 


CLERK’S CERTIFICATE TO TRANSCRIPT OF RECORD. 


United States of America, 
Western District of Washington—ss. 

I, Frank L. Crosby, Clerk of the District Court of the United 
States, for the Western District of Washington, do hereby cer- 
tify the foregoing 271 printed pages, numbered from 1 to 
271, inclusive, to be a full, true and correct copy of so much 
of the record and proceedings in the above and foregoing en- 
titled cause, as is called for by praecipe of Attorney for Plaintiff 
in Error, as the same remain of record and on file in the office 
of the Clerk of said Court, and that the same constitute the 
return to the annexed Writ of Error. 

I further certify that I annex hereto and herewith transmit 
the origina] Writ of Error and Citation. 

I further certify that the cost of preparing and certifying 
the foregoing return to Writ of Error is the sum of $315.35, 
and that the said sum has been paid to me by T. L. Stiles, Esq., 
Attorney for Plaintiff in Error. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of said District Court, at Seattle, in said Dis- 
trict, this 8rd day, of September, 1912. 

, FRANK L. CROSBY, Clerk. 
= By F. A. SIMPKINS, Deputy. 
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In the District Court of the United States for the Western Dis- 
trict of Washington, Northern Division. 


RUSSON-CHINESE BANK, a Corpora- 
tion, 
Plaintiff in Error, 
No. 1517. 
VS. 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, 


(Circuit) 


Defendant in Error, 


WRIT OF ERROR. 


The President of the United States to the Honorable, the Judge 
of the District Court of the United States for the Western 
District of Washington, Greeting: 

Because in the record and proceedings, and also in the ren- 
dition of the judgment upon a plea which is in the said Court 
before you, or some of you, between the Russo-Chinese Bank, a 
corporation, plamtiff in error, and National Bank of Com- 
merce of Seattle, defendant in error, manifest error hath hap- 
pened, to the great prejudice of the said Russo-Chinese Bank, 
plaintiff in error, as by its complaint and assignment of errors 
appears: 


We, being willing that error, if any there hath been, should 
be duly corrected and full and speedy justice done to the par- 
ties aforesaid, in this behalf do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things 
concerning the same, to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, together with this writ, so that you 
have the same at the City of San Francisco, in the State of 
California, on the 4th day of August, next, and within thirty 
days from the date hereof, in the said Circuit Court of Appeals 
to be then and there held; that the record and proceedings afore- 
said, being mspected, the said Circuit Court of Appeals may 
eause further to be done therein to correct that error, what of 
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right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable Edward D. White, Chief Justice of 
the Supreme Court of the United States, the Sth day of July, 
1912. 

(Seal) A. W. ENGLE, 
Clerk of the United States District Court 
for the Western District of Washington. 
F. A. SIMPKINS, Deputy. 


Indorsed: Original. No. 1517. In the United States Dis- 
trict Court, Western District of Washington, Northern Division. 
Russo-Chinese Bank, Plaintiff, vs. National Bank of Cquuerce, 
Seattle, Defendant. Writ of Error. Filed in the U.S. District 
Court, Western Dist. of Washington, July 5, 1912. A. W. 
Engle, Clerk. By. 8S., Deputy. T. L. Stiles, Attorney for Plain- 
tiff. Address: 410 Equitable, Tacoma, Wash. <A place within 
the said District at which service of all subsequent papers, other 
than writs and process may be made. 


In the District Court of the United States for the Western Dis- 
trict of Washington, Northern Division. 


RUSSO-CHINESE BANK, a Corpora- 
tion, 
Pluintiff in Evror, 
No. 1517. 
VS. 
NATIONAL BANK OF COMMERCE 
OF SEATTLE, 


(Circuit ) 


Defendant in Error. 


CITATION IN ERROR (Original). 


The President of the United States, to National Bank of Com- 
merce of Seattle, and Messrs. Kerr & McCord and 
De Steigueur, Attorneys: 


You are hereby cited and admonished to be and appear at 
the United States Circuit Court of Appeals for the Ninth Cir- 
cuit, to be held in the city of San Francisco, within thirty days 
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from the date of this writ, pursuant to a writ of error filed in 
the office of the clerk of the Circuit Court of the United States 
for the Western District of Washington, sittmg at Seattle, 
wherein you are defendant and defendant in error, to show 
cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Edward D. White, Chief Justice of 
the Supreme Court of the United States of America, this 5th 


9 
day of July, 1912. C. H. HANFORD, Judge. 


RETURN OF SERVICE OF WRIT 


United States of America, 
Western District of Washington—ss. 


T hereby certify and return that [ served the annexed Cita- 
tion in Error on the therein-named Kerr & McCord, attorneys, 
by handing to and leaving a true and correct copy thereof with 
J. A. Kerr, a member of the firm of Kerr & McCord, attorneys, 
personally at Seattle, in said District, on the 12th day of July, 
vay De ISL 

JOSEPH R. H. JACOBY, U. S. Marshal. 
By Fred M. Lathe, Deputy. 
duly 12; 19t2: 
Fees $2.12. 


RETURN OF SERVICE ON WRIT. 


United States of America, 
Western District of Washington—ss. 


I hereby certify and return that I served the annexed Cita- 
tion in Error on the therein-named National Bank of Commerce 
of Seattle by handing to and leaving a true and correct copy 
thereof with J. A. Swalwell, Vice-Pres. of the within named 
National Bank of Commerce of Seattle, personally at Seattle, 
in said District, on the 12th day of July, A. D. 1912. 

JOSEPH R. H. JACOBY, U. S. Marshal. 
By Fred M. Lathe, Deputy. 
July 123) 12, 
Fees $2.12. 
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Indorsed: Copy. No. 1517. In the United States District 
Court, Western District of Washington, Northern Division. 
Russo-Chinese Bank, Plaintiff, National Bank of Commerce of 
Seattle, Defendant. Citation in Error. Filed in the U. S. 
District Court, Western Dist. of Washington, July 5, 1912. 
A. W. Engle, Clerk. By S., Deputy. T. L. Stiles, Attorney 
for Plaintiff. Address 410 Equitable Building, Tacoma, Wash. 
A place within the said District at which service of all subse- 
quent papers other than writs and process, may be made. 


No. 2182 


IN THE 


United States Circuit Court of Appeals 


For the Ninth Circuit 


RUSSO-CHINESE BANK (a corporation), 
Plaintiff in Error, 
Vs. 

NATIONAL BANK OF COMMERCE OF 
SEATTLE, WASHINGTON (a corpora- 
tion), 

Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR 


This case has been once heard by this court on a 
previous appeal, and its decision is reported in 187 
Fed. Rep. 80. This report contains a full and ac- 
curate statement of the facts in the case as disclosed 
by plaintiff’s testimony at the first trial. This evi- 
dence was largely by depositions, and the same dep- 


ositions were read at the second trial. 


Tt ‘would subserve no useful purpose to again re- 
pur] 8 
peat this evidence in ertenso, which is digested on 


pages 81-85 of the aforesaid volume. 


S&S 


For visual reasons and for the convenience of the 
Court we here give a summary. 


The plaintiff in error, whom we shall hereafter 
designate as plaintiff, is a banking corporation or- 
ganized under the laws of the Russian Empire with 
a head office in St. Petersburg and some forty or 
fifty branches in the principal cities of the world, 
including Port Arthur, Shanghai and Vladivostok. 


Defendant in error, whom we shall hereafter des- 
ignate as defendant, is a national banking corpora- 
tion, conducting its bank at Seattle, Washington. 
For some years it had been a correspondent of the 
Port Arthur branch, the business between the two 
banks being mainly the remittance of drafts by de- 
fendant to the Port Arthur branch for collection. 
These drafts were regularly drawn by American 
shippers of goods to their customers in the Orient, 
with bills of lading attached. 


Centennial Mill Company was a corporation con- 
ducting milling operations at Seattle and engaged in 
the business of consigning large cargoes of flour to 
purchasers in the Orient. 


Clarkson & Co. was a company registered under 
the Russian law of which David M. Clarkson was 
practically the sole owner, with head office at Vladi- 


vostok and various branch offices, one of which was 
at Port Arthur. 


On December 10, 1903, Centennial Mill Company 
delivered to the Boston Steamship Company and 


Boston Tow Boat Company at Seattle 35,512 quar- 
ter-sacks of flour, for shipment ex Steamer Ilyades 
to Clarkson & Co. at Port Arthur. This flour had 
been sold to Clarkson on terms of 90 day draft at 
$4.10 per barrel, amounting to $36,194.80. Clarkson 
& Co. were also the agents at Port Arthur of the 
Boston Steamship Company and the Boston Tow 
Boat Company. 


A draft was drawn by Centennial Mill Company 
on Clarkson & Co. at Port Arthur for the purchase 
price of the flour, viz.: $36,194.80, with exchange and 
collection charges, payable in 90 days after sight, to 
National Bank of Commerce at Seattle, the de- 
fendant. The Centennial Mill Company procured 
insurance on the flour in the sum of $40,000 and 
thereupon took this draft on Clarkson & Co., the hill 
of lading, the insurance policy, and also an invoice 
from Centennial Mill Company to Clarkson & Co., 
and delivered them to the defendant bank, which 
thereupon discounted the draft and paid the mill 
company the value thereof. The defendant bank 
then sent this draft, with the other documents, by 
letter dated December 11, 1903, to the Port Arthur 
branch, and this was received by the latter upon 
January 22, 1904, according to the Gregorian or new 
style calendar. The Port Arthur branch acknowl- 
edged the receipt of this letter and documents on the 
same day and presented the draft to Clarkson & Co. 
for acceptance on the next day, January 23rd. It 
was accepted by Clarkson & Co. on January 30th 


and the Seattle bank notified by letter of that fact 
on the same date. The draft being 90 days after 
sight, matured on April 30, 1904. It was not paid, 
and upon the expiration of the two days’ grace al- 
lowed by the Russian law was given to the notary 
public at Port Arthur for protest, and it was pro- 
tested on the following day, May 3, 1904. 


The Russian-Japanese War was declared on Feb- 
ruary 10, 1904, but military operations had been con- 
ducted prior to that time, and on February 9th a 
complete blockade of Port Arthur on the water side 
had been effected by the Japanese Fleet; this block- 
ade was completed on the land side about Mav 38rd, 
so that when the draft and protest were received 
by the bank from the notary, communication be- 
tween Port Arthur and the outside world had been 
completely cut off. The Port Arthur branch under 
the circumstances decided to keep the documents for 
a short time, awaiting the opening of communica- 
tions. When it was seen that conditions would not 
immediately improve, they mailed the draft on May 
26, 1904, accompanied by a letter (page 76) stating 
that it had been protested for non-payment, and 
that the documents were retained, pending receipt of 
instructions. 


The Japanese seized Port Arthur on January 2, 
1905, when they took possession of all the papers 
and documents belonging to the Port Arthur branch, 
and retained possession of them until about March, 


1906, when they were all returned to the Russo- 


Ba] 


Chinese Bank, and by them taken to their home 
office in St. Petersburg. During the time that the 
Japanese had possession of these documents the 
plaintiff bank had no access to them. 


After Port Arthur had been invested by the Jap- 
anese forees the Seattle bank began to make num- 
erous inquiries concerning the drafts of Clarkson & 
Co. These letters grew more and more positive in 
tone and were addressed to the home office of the 
Russo-Chinese Bank in St. Petersburg. The latter 
rephed that it was unable to correspond with the 
Port Arthur braneh; that it was entirely ignorant 
of the condition of affairs there, but would investi- 
gate the subject as soon as possible. The Seattle 
bank continued to reiterate that it had positive in- 
formation that Clarkson & Co. had paid this draft, 
that the Port Arthur branch had failed to present 
the draft for acceptance and finally, on October 12, 
1904, concluded by saying that it would take steps 
to enforce their rights in this country unless they 
were paid the amount of the draft. 


On November 9, 1904, the plaintiff bank, being 
still in ignorance of the true facts and fearing that 
litigation would ensue in the United States which 
would involve its branches there and which it would 
be unable to defend on account of inability to secure 
its papers, sent the Seattle bank (p. 92) the amount 
of the draft, viz. : $36,013.70, with a letter in whieh it 
was stated that in case this remittance proved not to 
have been paid by Clarkson & Co., then that the 


Seattle bank was to be held responsible to refund. 
To this the Seattle bank replied on Deeember 5, 1904 
(p. 93), stating that there was a balance still due of 
$2,298.49 for interest and charges, and that they, 
upon return to them of both sets of bills showing 
that the draft had not been paid, would reimburse 
the plaintiff bank in the sum paid, provided that 
the Seattle bank was in no wise injured by the fact 
that the Port Arthur branch had indefinitely held 
the bills after their maturity. To this St. Peters- 
burg replied on December 29, 1904 (p. 94), enclosing 
its check for the additional amount of $2,298.49 and 
again repeating that in ease the remittance from 
Clarkson & Co. proved not to have been received, 
that the Seattle bank would refund both sums; and 
to this the Seattle bank replied (pp. 95-6) ac- 
knowledging the receipt of the second check and 
stating that its guaranty contained in its letter of 
December 5th should also cover this amount. 


When the documents were received from the Jap- 
anese government, plaintiff bank discovered that the 
draft had not been paid, but on the contrary that the 
bills of lading and other documents were still in the 
possession of the Port Arthur branch and that the 
draft had been mailed protested for non-payment to 
the Seattle bank on May 26, 1904. The St. Peters- 
burg bank thereupon wrote requesting the Seattle 
bank to repay it the amount so paid, which the 
Seattle bank refused to do. 


Prior to this suit all the documents were sent the 
Puget Sound National Bank at Seattle for deliv- 
ery to defendant upon payment. The docunents 
were examined by defendant (p. 129) and found 
there with the exception of the draft. 


This suit is to recover Judgment for the amount of 
the sums thus sent, with interest and costs. 


The foregoing facts appear from the depositions 
read in evidence by the plaintiff at both trials. In 
addition, the plaintiff developed from the witness 
R. R. Spencer, manager of the defendant bank, that 
the two banks had had transactions affecting the 
Centennial Mill Company and Clarkson & Co. for 
some years (122-135), and that the letter received 
from the Port Arthur branch which acknowledged 
receipt of the draft (page 123) was the usual form 
in which it had been accustomed to receive acknow]- 
edgments of drafts in the past. This letter stated 
among other things that if the goods were to be 
stored by the Port Arthur branch and fire insurance 
covered, instructions to that effect must be given bv 
the sending bank. 


Spencer also testified that on November 2, 1904. 
the Centennial Mill Company paid back to the 
Seattle bank the amount for which it had discounted 
the draft when first given it, so that at no time since 
has the defendant bank been out any money on ac- 
count of these transactions. He further testified as 
to the custom of banks taking care of goods, which 
we shall refer to more specifically hereafter. 


The plaintiff also at the second trial produced asa 
witness H. F. Ostrander, who testified (p. 13+) that 
he represented the Centennial Mill Company in the 
Orient from 1901 to 1905; that Port Arthur was a 
city of between 30,000 and 40,000 inhabitants at that 
time and was a place of importance in supplying 
goods to the Russian troops; that the Centennial 
Mill Company at that time was doing business with 
Clarkson & Co. to the extent of several hundred 
thousand dollars a year, in flour; that he was in Port 
Arthur late in January and early in February, 1904, 
on business of the Centennial Mill Company, and 
that he there visited Clarkson & Co.; that the repu- 
tation of Clarkson & Co. was first class as far as he 
could find out, and that he knew and that it was a 
well-known fact that Clarkson & Co. were the agents 
of the steamship companies; that he gave the bank 
no instructions concerning the care of the flour of 
the cargo in question, although the Hyades had al- 
ready arrived and he saw some of the flour in the 
warehouse of Clarkson & Co. 


The defendant produced two witnesses, A. T. 
Short, whose testimony was given orally, and W. 8. 
Davidson, whose deposition was read. Both these 
men were connected with Clarkson & Co. prior to 
1904. The time when that connection was severed 
was disputed, Clarkson and Davidson saving that 
Short left the firm in December, 1903 (pp. 111-195), 
and he testifving that he left it on February 4, 1904 
(p. 154). Short testified that he accepted the draft 


in question on behalf of Clarkson & Co., and that an 
arrangement was made between him and the mana- 
ger of the Port Arthur branch by which he gave a 
letter of guaranty to the bank to the effect that 
Clarkson & Co. acknowledged the title of the bank 
to the flour and would deposit anv money received 
therefrom in the bank. Neither this letter nor a 
copy was produced. He did not know if any of the 
flour was ever actually sold or disposed of by Clark- 
son & Co. under this arrangement. 


We refer to this evidence of Short more at length 
itereatter., 


The testimony of the witness Davidson differs 
materially from that of Short. He stated (pp. 183- 
184) that a custom existed between the Port Arthur 
branch and Clarkson & Company by which the bills 
of lading were delivered to Clarkson & Company 
when the draft was aeeepted. He stated upon cross- 
examination (p. 209) that he had not stated that 
Clarkson was allowed to take deliveries of cargo 
without production of the bill of lading. 


The bills of lading in the case were not delivered 
by the Port Arthur branch and were in its possession 
until they were filed in court in this case. It there- 
fore appears that the custom to which Davidson tes- 
tified was not carried out in the present instance. 


Davidson knew nothing of the shipment ex 
Hyades. He referred to the shipment ex Pleides 
which reached Port Arthur after the Hyades had 
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sailed on her homeward voyage. He did not know 
if the custom he referred to was followed in the 
present instance (p. 188). 


This witness Davidson also cleared up the trans- 
action which is frequently referred to by other wit- 
nesses, but which has no legitimate bearing upon this 
case. This concerned an alleged sale of flour by 
Clarkson & Co. to M. Ginsburg & Company. It was 
claimed by the defendant that the Port Arthur 
branch had been negligent concerning this sale and 
that the proceeds resulting therefrom should have 
been paid on the draft in question. It developed 
however from the testimony of Clarkson and of 
Davidson that after Davidson had been discharged 
by Clarkson he attempted to sell to Ginsburg & Co. 
a quantity of flour for 67,000 roubles. This flour 
was not a part of the Hyades’ cargo, but a part of 
the Pleiades’ cargo, which arrived at Port Arthur on 
February 7, 1904 (p. 204). The Hyades arrived at 
Port Arthur January 16th and left Port Arthur 
on her homeward voyage January 22nd (p. 122). 
Davidson admitted that he had attempted to make 
this sale with two separate hills of sale, one at 2 
roubles per sack and the other at 2-4 roubles per 
sack. The lower price he said was sufficient to meet 
the draft and the exeess Davidson put into his 
pocket, where it now remains (pp. 202-203). 


On aceount of this. transaction Davidson was dis- 
charged by Clarkson (pp. 114-117). 


JUL 


Davidson's own statement (pp. 201-203) makes 
interesting reading. 

This 67,000 roubles resulting from the sale of the 
Pleiades’ flour was paid into the Port Arthur branch 
in discharge of two other drafts drawn by the Cen- 
tennial Mill Company, one for $16,155.20 and the 
other for $4,186.00, and this money was sent by the 
Port Arthur branch to the Seattle bank. 


The Ginsburg transaction has therefore no con- 
nection with the draft in suit. It is here men- 
tioned because Davidson frequently refers to the 
bank’s consenting to a sale but he always referred 
to the shipment arriving February Sth, 


At the first trial of this case a judgment of non- 
suit was entered upon the ground that the plaintiff 
had failed to show that it had returned the draft to 
the Seattle bank, and upon the theory that this was 
an action upon an express contract and that the 
return of all the documents was a condition prece- 
dent to plaintiff’s recovery. This Judgment was re- 
versed by this court upon the ground that there was 
sufficient evidence to show that the protested draft 
had been mailed back to the Seattle bank and that 
the facts shown warranted a recovery either upon 
an express contract or upon an implied agreement 
to restore money paid to the defendant under a 
mistake of fact. 


At the second trial the jury returned a verdict in 
favor of the defendant, and answered, in response to 


a special issue presented to it, that the draft of De- 
cember 10, 1904, had been paid. 


Upon this appeal we shall rely upon claimed error 
in numerous rulings in the admission and exclusion 
of evidence; but as more important and as a neces- 
sary guide to any subsequent trial, we first invite the 
court’s attention to what we claim to be a funda- 
mental error on the part of the trial court concern- 
ing the legal duties and obligations of the collecting 
bank. We shall claim that the theory of the trial 
court to the effect that the Port Arthur branch was 
under the circumstances the actual owner of the 
flour and charged with the duty of keeping it safely 
insured and warehoused, was erroneous. We shall 
next discuss the effect of the special verdict. 


Argument. 


Il, 


THE COURT ERRED, (A) IN INSTRUCTING THE JURY THAT 
THE PORT ARTHUR BRANCH BECAME INVESTED WITH 
THE TITLE AND OWNERSHIP OF THE FLOUR; AND (B) IN 
REFUSING TO INSTRUCT THAT ITS RESPONSIBILITY CON- 
CERNED THE DOCUMENTS, AND NOT TIE GOODS. 


The court instineted the jury as follows (italics 
ours) : 
INSTRUCTIONS GIVEN: 


‘When the Russo- Chinese Bank at Port 
Arthur received the draft and the accompany- 
ing documents endorsed as they all were, and 
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undertook the business of presenting and col- 
lecting the draft, it became invested with the 
title and ownership of the flour as to all of the 
world except the National Bank of Cominerce of 
Seattle; it had the legal right to sell and dispose 
of that flour and to receive the proceeds subject 
to its duty as an agent to account to the Nationa] 
Bank of Commerce for it. In receiving the 
documents and undertaking the business in that 
manner, without special instructions in regard 
to the care of the flour and the protection of 
the National Bank of Commerce, it was left free 
to deal with the flour as an owner might. It 
was obligated as an agent to act in good faith to 
protect the rights of the National Bank of Com- 
merece in the collection of the draft. Jt was 
authorized to do whatever was vecessary in the 
matter of teurring expense, which would be 
chargeable against the property, and to be com- 
pensated out of the property in its hands, and 
tt was required to deal with the property in the 
same way that an intelligent and prudent owner 
of property would deal with his own property, 
to act for and in place of the National Bank of 
Commerce in handling the business there at 
Port Arthur as the National Bank of Commerce 
would have acted if it had been there, and in a 
position to act for itself. As the agent for the 
owner it was obligated to account for the 
amount of the draft, to account for the se- 
curity which the bill of lading constituted, 
and it cannot be exeused from obligation 
to account by saying that the flour disap- 
pearcd without its knowledge, aud required 
the defendant in this case in order to 
fasten aun obligation upon it, to prove that it 
was negligent. A principal does not have to 
prove those things in regard to property or 
valuables that go into the hands of an agent; 
the agent must render an account in order to 
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be cleared of obligation and liability. That is 
the rule that is to be applied in this case in de- 
termining whether the plaintiff in this case paid 
out money which it was not obligated to pay to 
the defendant on account of the draft”? (pp. 
222-223). 

“It is contended by the plaintiff that on the 
11th day of December, 1903, the Centennial Mill 
Company of Seattle drew a draft upon Clarkson 
& Company at Port Arthur for $36,194.80, pay- 
able to the order of the National Bank of Com- 
merce of Seattle. This draft was secured by a 
bill of lading issued by a steamnship company 
covering about 36,000 sacks of flour shipped by 
the Centennial Mill Company to Port Arthur. 
The Centennial Mill Company was named as 
consignor in the bill of lading and the flour was 
to be delivered upon the shipper’s order. Insur- 
ance policies upon the flour were also issued to 
the Centennial Mill Company and constituted a 
part of the collateral for the draft. The draft 
above mentioned, the bill of lading, and the in- 
surance policies, were indorsed in blank and 
sent by the National Bank of Commerce of 
Seattle to the Russo-Chinese Bank at Port Ar- 
thur, with instructions to deliver the collateral, 
or documents, upon the payment of the draft. 
By virtue of these endorsements and transfers 
the legal title to the draft and the documents 
and to the flour in question passed to and be- 
came vested in the Russo-Chinese Bank, and I 
instruct you that as a matter of law it was m 
the power of the plaintiff to handle, control, 
sell aud dispose of such flour in any way that 
was deemed expedient by the plaintiff’? (p. 
22). 


The court erred in refusing the following instrue- 
tions requested by plaintiff: 
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Instrvcrions Rerusep: 


“T charge you that the Russo-Chinese Bank 
in this case, in acting as the collecting hank of 
the draft in question, and as the a gency to trans- 
nut the documents in question, was hound to use 
only reasonable and ordinary care and diligence 
in the exercise of this relationship. Tu the ab- 
sence of special instructions, it was not obliged 
to insure the flour, or see that the same was 
stored, or to make any inquiries concerning the 
eustody and disposition of the flour. In the ab- 
sence of special instructions its sole responsibil- 
ity, as such collecting bank, was to preserve the 
documents safely, to promptly present the draft 
for acceptance, and upon non-payment, to pro- 
test the same. 

“The evidence in this case shows that the 
Russo-Chinese Bank did comply with all of the 
foregoing obligations imposed upon it by its re- 
lation, and that there was no special instructions 
given it by the National Bank of Commerce of 
Seattle, except to hold the documents against 
payment, which the Russo-Chinese Bank did. I 
therefore instruct you that there is no evidence 
of negligence against the Russo-Chinese Bank, 
so far as the disposition of the flour was con- 
cerned,’ which charge was by the court refused 
and plaintiff duly excepted and its exception 
was allowed (pp. 214, 215). 

“A collecting bank, in the absence of special 
instructions, has no responsibility concerning 
the goods. Its sole obligation is with the docu- 
ments,’’ which charge was by the court refused 
and plaintiff duly excepted and its exception 
was allowed (p. 215). 

“I charge you that, in any event, the Russo- 
Chinese Bank in this matter was only bound to 
use reasonable and ordinary care and skill. It 
was not bound to use any extraordinary efforts 
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in connection with the said documents and ship- 
ment. Thus, for example, there was no duty 
imposed upon the Russo-Chinese Bank to in- 
vestigate as to who were the agents of the steam- 
ship line at Port Arthur, or as to whether or not 
Clarkson & Company were the agents of the 
steamship line, and there was, therefore, no 
negligence on the part of the Russo-Chinese 
Bank in failing to notify the National Bank of 
Commerce of Seattle that Clarkson & Company 
were the agents of the steamship line at Port 
Arthur,’’ which charge was by the court refused 
and plaintiff duly excepted and its exception 
was allowed (p. 215). 

“The third affirmative defense set up by the 
defendant in its answer, is that it was, by the 
custom of bankers, made the duty of the plain- 
tiff to look after, protect and care for the flour 
represented by the bill of lading upon its arrival 
at Port Arthur, and that it was the duty of the 
plaintiff to warehouse the flour and insure the 
saine, and that it was the duty of the plaintiff, 
by reason of the instructions given plaintiff by 
defendant, and by reason of the custom among 
bankers, not to permit the said flour to be ap- 
propriated by Clarkson & Company, or any one 
else. 

‘‘In this connection J charge you that there 
were no instructions given by defendant to 
plaintiff concerning the care of the flour, and 
that the only instructions given were to hold 
the documents against payment; that it was not 
the duty of the plaintiff to either look after, 
protect or care for the flour represented by the 
bill of lading upon its arrival at Port Arthur, 
or at all, and that it was not the duty of the 
plaintiff to warehouse the flour, or to insure the 
same, and that it was not the duty of the plain- 
tiff to prevent the said flour being appropriated 
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by Clarkson & Company, or by any one else, 
which charge was by the court refused and 
plaintiff duly excepted and its exception was 
allowed (pp. 216, 217). 

“‘TMhe evidence shows that the only instruc- 
tions given to plaintiff by defendant, in regard 
to the draft and accompanying documents, was 
us hold them against payment. I instruct you 

hat no custom or usage could impose additional 
obligations upon plaintiff in this regard than 
those imposed by this instruction from defend- 
aut to plaintiff. Also that defendant did not 
instruct plaintiff to insure or store the flour and 
that no custom or usage could impose this obli- 

gation upon plaintiff, ”? which charge was by the 
court refused and plaintiff duly excepted and 
its exception was allowed (p. hn) 

“Tf you shall believe that the Russo-Chinese 
Bank was negligent in any respect in regard to 
its duties in the premises, then I charge you that 
it is liable, if at all, only for such actual dam- 
ages as were directly suffered by the Seattle 
Bank by reason of such negligence. That is, 
even if you believe that it was ale duty of the 
plaintiff to insure and store this flour and take 
it out of the control of Clarkson & Company, 
but that nevertheless if plaintiff had done these 
things, the flour would have been lost or de- 
stroved by reason of the war conditions at Port 
Arthur, then I instruct vou that such negligence 

cannot be considered by vou, but that plaintiff is 

entitled to recover regardless of such negli- 
gence,’? which charge was by the court refused 
and plaintift duly “excepted and its exception 
was allowed (pp. wy, 218). 

‘“‘In considering the duty of the Russo-Chi- 
nese Bank to notify the National Bank of Com- 
merce of Seattle of the fact that Clarkson & 
Company were the agents of the steamship com- 
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pany, I instruct vou that if you believe that 
the Russo-Chinese Bank did not, at that time, 
know such fact, or if you believe that the Cen- 
tennial Mill Company, or its representatives, 
did, at that time, know such fact, then there was 
no necessity for the plaintiff to give any notice 
to the defendant concerning the same. 

“T furthermore instruct you that there was 
no duty imposed upon the plaintiff whatever, 
in connection with this transaction, until after 
it had received the draft in question, which 
the evidence shows was on January 22, 1904; 
that unless the bank had special cause to believe 
that, at that time, Clarkson & Company were 
insolvent, or intended in some way to illegally 
remove the flour froin its warehouse, there was 
no duty whatever imposed upon the plaintiff 
bank to send any notice of these things to the 
defendant. 

“TI furthermore instruct you im this connec- 
tion, that if you believe that the representative 
of the Centennial M1] Company was present in 
Port Arthur during a portion of the time that 
this flour was in the warehouse of Clarkson & 
Company, and if the Russo-Chinese Bank knew 
that this representative was so present on the 
business of the Centennial Mill Company, then 
there was no obligation imposed upon the 
Russo-Chinese Bank to give any notices or 
make any inquiries concerning the disposition 
of the flour, because it had a right to believe 
that all of such matters were being attended to 
by the representative of the Centennial Mill 
Company,’’ which charge was by the court re- 
fused and plaintiff duly exeepted and its ex- 
ception was allowed (p. 219). 

‘“‘T instruct vou that the contract between the 
Boston Towboat Company and the Centennial 
Mill Company was evidenced by a contract in 
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writing, to-wit: the bill of lading, and I in- 
struct you further that such written contract 
could not be altered or varicd by parole or oral 
arrangements which were not executed,’’ which 
charge was by the court refused and plaintiff 
duly excepted and its exception was allowed 


(p. 219). 


It is submitted that the eowrt, by the above in- 
structions and by its refusal to give those requested, 
placed before the jury an erroneous statement of 
the law as to the relations existing between the 
plaintiff and defendant banks; that the Port Arthur 
branch was not the owner either of the documents 
or the flour for two reasons: (a) That the relation- 
ship between these banks was that of principal and 
agent, and not of vendor and vendee; and, (b) Be- 
eause the documents were accompanied by an in- 
voice or a bill of sale from Centennial Mill Company 
to Clarkson & Co., which conclusively shows that 
the Port Arthur branch was acting as a collection 
agent only and that it could not sell the flour to 
anyone other than Clarkson. 


As to the general duties of a collecting bank un- 
der like circumstances it is said in Grant on Bank- 
ing, page 53: 


“The duty of the collecting banker as to bills 
and cheques paid in for collection is to present 
them for acceptance when necessary, and for 
payment to the proper person. The collecting 
banker must also give notice of dishonor with 
regard to any bills and cheques dishonored on 
presentation by him.’’ 
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Morse on Banking (4th Ed.), Sec. 217, says: 


‘Endorsement for collection does not give the 
bank title to the paper, nor render the depositor 
liable as an endorser, nor guarantee the draw- 
er’s signature. But the bank is deemed the 
holder, to receive and transmit notice of non- 
payment. ”’ 

See. 218. ‘‘A bank contracts to use due dili- 
gence in the business of collection, and it is 
bound only to reasonable care and diligence in 
the discharge of its assumed duties. In a case 
of doubt its best judgment is all the principal 
has a right to require; especially if the doubt 
arises by veason of the neglect of the prinetpal 
to give specific instructions, the bank will be 
acquitted even if its discretion be exercised er- 
roneously.”’ 

Sec. 219. ‘‘The bank’s duty is to act for its 
principal’s best interests and to preserve the 
liability of all parties to him.”’’ 


In Second National Bank v. Bank of Alma, 188 
S. W. Rep. 472, a draft with bill of lading attached 
had been sent the bank with instructions to deliver 
it upon payment. The court said: 

‘*By accepting for collection the draft accom- 
panied by the bill of lading, the plaintiff only 
became the agent of the Judge Machine Com- 
pany for that purpose, and tt did not thereby 
become the true owner of the draft or of the 
machine which was covered by the bill of lading 
accompanying the draft.’’ 


Nebraska de. v. First National Bank, 110 N. 
W. Rep. 1019. 


In this case the court was called upon to pass 
upon the question as to the nature of the title to a 


draft and bill of lading sent a collecting bank. It 
was said: 


“We adopt, without qualification, the conten- 
tion of counsel for appellant that the principles 
of the law merchant are without applicability 
to the case made by the petition, and that thie 
latter is to be decided in accordance with the 
rules of law governing the relation of principal 
and agent, and, having adopted it, there appears 
to us no doubtful problem for solution. The 
functions and obligations of a collecting agent, 
merely as such, do not differ essentially or ehar- 
acteristically from those of a messenger boy. 
What may be his moral or social standing or 
financial responsibility are, so long as he is 
free from knowledge or participation in any 
wrong-doing by his principal, matters of no 
importanee. Ie performs his whole duty by 
delivering what he is charged with delivering 
and receiving what he is intrusted to receive, in 
exchange, aud by disposing of the latter as his 
principal has directed. It is not ouly not his 
duty, but it would be an impertinence by him, 
to inquire into the value, genuineness, or valid- 
ity of either the one article or the other” Go 
1020). 


In Hambro v. Casey, 110 U. 8. 216, the supreme 
court said that a collecting bank holding a draft 
sent it for collection was the holder of the bills, 


“but in no legal sense the owners, though it 
may be their lien is for more than can be col- 
lected from the drawers or drawees.”’ 


’ 


In Balbach v. Frelinghuysen, 15 Fed. Rep. 675, it 
was held that a check deposited in a bank by its 


eustomer for collection does not become the prop- 
erty of the bank, but the bank continues to be the 
agent of the customer until the collection of the 
check, which remains in the meantime the property 
of the depositor. The following quotation from 
Morse on Banking is approved: 


‘“‘Where the customer deposits in the bank 
commercial paper for collection, at the same 
time indorsing it over to the bank, the parties 
understanding that it is only intended by tbe 
indorsement to put the paper in such shape that 
the bank can collect upon it, the title in the 
paper does not thereby pass to the bank, nor 
does the bank owe the amount to the customer 
until such time as the collection is actually con- 
smnmated. Neither is this strict right of the 
bank curtailed or altered simply because a prac- 
tice has been allowed to prevail by which it has 
allowed the depositor to draw against deposits 
of paper for collection before the collection has 
been actually made. This is a mere gratuitous 
privilege, allowed by the bank, which does not 
grow into a binding legal usage. Thus, it is 
very common for depositors to deposit checks 
with their banks, and to draw against them on 
the same day checks of their own, which may 
be presented for payment before the bank 
has had an opportunity to collect upon the de- 
posited checks. In such eases banks are fre- 
quently wont to honor such checks of their cus- 
tomers upon the confidence that the deposited 
checks will be duly paid. But this habit of the 
banks is a pure favor, and if there be no distinct 
understanding to change the natural effect of 
such dealing, its long continuance gives no real 
right whatsoever to the depositor to demand its 
continuance or its practice in any individual 
case wherein the bank may, for any arbitrary 
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reason, see fit to withhold that favor. Scott v. 
Ocean Bank, 23 N. Y. 289. In England, a de- 
cision given by Lord Hllenborough (9 Hast, 21) 
went much further even than this. bills, not 
yet due, were sent to a country banker to 
collect. According to the custom of country 
bankers these were actually entered in the bank- 
er’s own books to the depositor’s evedit, with the 
proper discount, and he was thereafter entitled 
to draw against this credit before the actual 
collection. Upon the subsequent failure of the 
banker, before the collection, it was held that 
the title in the bills had not passed to him, and 
that the depositor should recover them specifi- 
eally, or their amount, if the bankrupt’s as- 
signee had already made the collection’? (pp. 
683-684). 


In other words, this case holds that even if the 
Port Arthur branch had upon receipt of these doc- 
uments placed the amount of the draft to the credit 
of the Seattle bank, that nevertheless the title in the 
documents would not have passed to the Port 
Arthur branch and in the event of its bankruptcy 
could have been recovered specifically by the Seattle 
bank. 


In Wisconsin &e. Bank v. Bank of British North 
America, 21 Upper Canada Queen’s Bench Reports 
284, a firm called Thomas Clarkson & Co. in Mil- 
waukee drew a draft upon Clarkson, Hunter & Co. 
in Toronto and gave it to the plaintiff bank, to- 
gether with a bill of lading, for ten thousand bushels 
of wheat; and these documents being endorsed by 
the plaintiff bank were sent to the defendant bank 
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in Toronto to hold them as security for the due pay- 
ment of the bill of exchange. The bill of exchange 
was presented and accepted in due course, but not 
paid. The bill of lading was delivered by the To- 
ronto bank to Clarkson, Hunter & Co. upon accept- 
ance of the draft. The question involved was as to 
the right of the collecting bank to deliver the hill 
of lading when the draft was accepted, and prior to 
payment. It was held, in the absence of specific in- 
structions, that the collecting bank was justified in 
so doing, establishing the rule subsequently followed 
by the supreme court of the United States in Na- 
tional Bank v. Merchants Bank, 91 U. S. 92. A 
question was involved as to the duty of the bank to 
ascertain the identity between the Milwaukee and 
Toronto firms of Clarkson, Hunter & Co. The court 
held that there was no such obligation on the part 
of the collecting bank. It was said: 

‘‘Here the wheat got into the possession of 
the consignees with the privity of the plaintiffs, 
and not because of the delivery to them of the 
bill of lading by the defendants, which is com- 
plained of. By accepting the bill drawn upon 
them they entitled themselves to the bill of lad- 
ing which accompanied it, and which, without 
special instructions to the contrary, the defend- 
ants were left to assume had been sent to them 
for no other purpose than to enable the con- 
signees to see that they were to be vested with 


full control over the property if they accepted 
the bill, 

“Tf anything else had been intended the 
plaintiffs would hardly have selected a bank as 
their agent, for they could not expect of them 


that they would undertake that kind of ageney 
which would require them either to take the 
10,000 bushels of wheat into their possession, 
and retain it during the forty-five days, or that 
they showd keep a constant watch upon the 
conduct and circumstances of the assignees, in 
order that they might step in with the bill of 
lading (if they retained it), and exercise the 
rights of the consignors as soon as they sus- 
pected insolvency”’ (p. 293). 


It may here be said parenthetically that if any 
such burden as was imposed upon the Port Arthur 
branch by the court’s instructions was intended by 
the Seattle bank, it would hardly have selected a 
bank as its agent, because it would have compelled 
the Port Arthur branch to advance the freight on 
the cargo, amounting to several thousands of dollars, 
store and insure it at its expense, and then stand 
guard over it as long as it remained in Port Arthur 
and was not paid for. 


In Dickerson v. Wason, 47 N. Y. 489, the court 
ods 


‘“The property in business paper received for 
collection by one engaged in the business of 
banking and collection, and forwarded by him 
to his correspondent in the usual course of such 
business, without any express agreement in ref- 
erence thereto, does not become vested in the 
correspondent, although he may have remitted 
upon general account, in anticipation of collec- 
tions.”’ 


It was further held in this case that if the prop- 
erty in the note is to vest in the correspondent for 
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collection he or it must become absolutely responst- 
ble to the principal for the amount, and that the 
obligation to become thus responsible can be estab- 
lished only by a contract to be expressly proven or 
inferred from an unequivocal course of dealing. 


In the present case if the Port Arthur branch be- 
came the owner of these documents, as the jury were 
instructed it must have been by virtue of some spe- 
cial contract, and none such has been shown; if the 
Port Arthur branch became the owner of these doc- 
uments and the goods represented by the bills of 
lading, then there must have been an obligation on 
the part of the Port Arthur branch to pay the Se- 
attle bank the purchase price of the flour. In other 
words, this transaction must be shifted from one of 
agency to one of purchase and sale. The instruc- 
tions of the trial court imposed upon the Port Ar- 
thur branch the same obligations concerning the 
eare of this flour as if the Port Arthur branch had 
agreed to buy it from the Seattle bank. 


Generally, that a collecting bank does not acquire 
title to documents or the property represented there- 
by which are sent to it for collection, see, 


Tyson v. Western National Bank, 26 Atl. 
Rep. 520; 

Midland National Bank v. Brightwell, 49 8. 
W. Rep. 994; 

Commercial National Bank v. Armstrong, 39 
Fed, 684. 


A collecting bank cannot sell the goods repre- 
sented by a bill of lading to a third party without 
moniee tO the sender. 


Gregy v. Bank of Columbia, 52.8. I. Rep. 195, in 
which the court said: 


‘The Chicago owner of the corn had to the 
drafts and bills of lading invested the Bank of 
Columbia with legal authority to offer the corn 
to Miot, whether as purchaser or as agent of 
the plaintiff is not material. But when he re- 
fused to take it, the authority of the bank was 
at an end, and it had no more right to sell the 
corn to another than if it had never had the 
Giarts.”” 


In discharge of its duties as agent the Port Ar- 
thur branch was bound only to exercise reasonable 
eare and diligence. 


National Bank v. Merchants Bank, 91 U.S. 92, in 
which the court said: 


‘“Tn the case in hand, the Bank of Commerce, 
having accepted the agency to collect, was bound 
only to reasonable care and diligence in the 
discharge of its assumed duties. Warren v. 
Suffolk Bank, 10 Cushing, 582. In a ease of 
doubt, its best judgment was all the principal 
had a right to require. If the absence of spe- 
cific instructions left it uncertain what was to 
be done, further than to procure acceptance of 
the drafts and to receive payment when they 
fell due, it was the fault of the principal. If 
the consequence was a loss, it would be most 
unjust to cast the loss on the agent.” 


Bank of Bay dec. v. Monongahela National 
Bank, 126 Fed. Rep. 486. 
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The foregoing authorities, and many others which 
are therein cited, hold without dissent that the true 
theory of the relationship between the Seattle and 
Port Arthur branch was that of principal and agent, 
and in no sense that of vendor and vendee. There- 
fore the instruction of the trial court to the effect 
that (pe 227) 

‘The legal title to the draft and to the docu- 
ineuts and to the fiour in question passed to and 
became vested in the Russo-Chinese Bank, and 
it was in the power of the plaintiff to handle, 
contract, sell and dispose of such flour in any 
way that was deemed expedient by the plain- 
titi,” 

would seem erroneous; for if the title to the draft 
and bill of lading was not vested in the Port Arthur 
branch a fortrort, the title to the flour could not 
have been vested in that bank. 


This leads to the second suggestion, which was 
not considered by the trial court in the instructions 
given and which appears upon its face at least to at 
once show the erroneous character of the instruc- 
tions. This is the fact that there accompanied the 
draft bills of lading, an insurance policy, and an 
invoice or bill of sale (p. 29) which recited that the 
Centennial Mill Company had sold to Clarkson & 
Co. the flour in question at $4.10 per sack. The 
terms stated were: ‘Draft 90 days thro Russo- 
Chinese Bank’’. When the Port Arthur branch re- 
ceived this document, which as noted was sent it as 
a part of the transaction, and when furthermore the 
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letter from Seattle transmitting the draft read (p. 
44); 
‘Seattle, Wash., Dec. 11, 1903. 
The Manager Russo-Chinese Bank, Port Ar- 
thur, China. 

Dear Sir: Enclosed I hand you for collection 
and returns in New York funds 90 d/s drafts as 
follows: 

Clarkson & Co. G. $ 1,100.00 

Cs: $36, 194.80 
Documents are to be delivered on payment. 
Very truly yours, 
ite SPENCER, = 
(Italics ours.) 


it is shown that the sole function of the Port Ar- 
thur branch was to handle these documents for col- 
lection; that they could not sell this flour to anyone 
other than Clarkson & Co., and that they never had 
any title, nor was it intended by the Seattle bank 
that they should have any title to the four. Asa 
part of this express agency for collection, they were, 
it is true, vested with the ostensible ownership of the 
flour by virtue of the possesion of the bills of lading, 
but this was as an agent merely, and not as an 
owner. 

The Port Arthur branch had nothing to do with 
the selection of the common earrier which trans- 
mitted the flour to Port Arthur, and its agents as- 
sert that they did not know that Clarkson & Co. 
were the agents of the steamship line until after the 
flour had been received in Port Arthur, and then, on 
account of investigations which they made at the 
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request of My. Ostrander. But it is immaterial 
whether they knew that fact or not. It appears that 
there was no reason to suppose that Clarkson & Co. 
were not solvent at the time, and not a reliable 
house. Clarkson & Co. had for some years been 
buying flour in large quantities from the Centennial 
Mill Company and through these banks (p. 185). 
Mr. Ostrander, the general agent of the Centennial 
Mill Company testified (p. 185) that he was at Port 
Arthur late in January and early in February, 1904; 
that he knew Clarkson & Co. well and knew that 
they were agents of the steamboat company, and 
that such was a well-known fact. We ask under 
what possible theory is it claimed that the Russian 
bank should in this especial case have been called 
upon to take all these precautions when it had never 
done so in the past? 


If there could have been any element of sus- 
picion from the fact that Clarkson was also the 
agent of the steamship company, the Seattle bank 
cannot complain that they were not notified thereof 
by the Port Arthur branch, because the Centennial 
Mill Company at least knew that fact, and did not 
deem it a circumstance sufficient to comment upon. 


The instructions of the trial court placed upon the 
Port Arthur branch a responsibility which we as- 
sert is entirely foreign and bevond that of a bank 
handling documents for collection. It would render 
such banking business impossible, because it would 
thrust upon a collecting bank heavy responsibilities 
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and oblige it to make outlays as to a cargo which 
might be worthless. In the present case it is appar- 
ently claimed that the Port Arthur branch, without 
any specific request from the Seattle bauk and 
merely by force of their employment, should have 
at onee taken the following steps: 


1. To pay the freight of $5.00 per ton, or 
$4,325.72 (p. 31), because the bill of lading stated 
that the freight, ‘‘with all other charges, advanced 
‘‘ charges and average, should be paid immediately 
‘‘upon the discharge at Port Arthur’’. 


2. To secure other warehouse accommodations 
(if there were any in Port Arthur) and pay the cost 
of moving the flour from the warehouse of Clarkson 
& Co. to this other warehouse. 


3. To pay the cost of insurance. 


4, Apparently also to place watch over and 
euard the flour. 


This responsibility, however, becomes still more 
extraordinary when the conditions under which the 
documents were transmitted are considered, for, as 
noted, these banks had had similar transactions for 
some time. Mr. Spencer testified (p. 122) that the 
letter his bank received from the Port Arthur 
branch dated January 22, 1904, and acknowledging 
the receipt of the draft was the usual form in which 
he had received such acknowledgments. This letter 
contained the following statement (p. 123): 


ioe) 
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“PLEASE NoTrh. 


1. That, unless otherwise instructed, bills of 
any description sent us for procuring accept- 
ances &/or for collection will be protested both 
for non-acceptance or non-payment and imme- 
diately returned to the sender. 


2. When sending us for collection Docu- 
MENTARY BILLS or ONLY DOCUMENTS, clearly state 
in your letter accompanying same whether in 
case of dishonor :— 


(a) both bill and documents are to be prompt- 
ly returned with the relative deed of protest, or 


(b) if the bills is to be returned and the rel- 
ative documents are to be kept here at your 
disposal, or 


(c) if the goods are to be stored by us and 
fire insurance is to be covered pending receipt 
of your instructions. 


3. Our bank does not guarantee that the 
goods be stored in due time when there is no 
storage accommodation obtainable, and takes no 
responsibility whatever if same are not landed 
in perfect condition, nor if the goods are de- 
teriorating or becoming of lower value in con- 
sequence of price fluctuations while under our 
bank’s control. 

Yours faithfully, 
Rvsso-CHINESE Bank 
(Port Arthur Branch).’’ 


It is admitted by M1. Spencer that he did not give 
any instructions to insure or store the flour (p. 124). 
By the instructions of the court the Port Arthur 
branch was held under its common law liability to 
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do these acts concerning which it had asked ex- 
press instructions and which the Seattle bank did 
not take the precaution to give. It was further- 
more asked to exercise a greater care over the Hour 
than Mr. Ostrander thought was necessary. We have 
therefore the unique result, that there is visited 
upon a collecting bank a greater degree of care and 
a heavier responsibility than the shipper of the 
flour or the bank from whom the draft was received 
thought was necessary. 


There is still a third consideration in no wise re- 
ferred to in the foregoing instructions, and which 
tends to prove that the Port Arthur branch was 
not the unqualified owner of the flour, in accord- 
ance with the court’s instructions. This arises 
from the fact that the draft had been acecpted by 
Clarkson & Company. This essential step in the 
transaction has been ignored, and the relations of 
the parties defined as if the draft had not been ae- 
cepted. When the draft was accepted by Clarkson 
& Co. they became the principal debtor thereof and 
the document was to all intents and purposes a 
promissory note, by which Clarkson agreed abso- 
lutely to pay the sum mentioned, ninety days from 
date. As soon as this acceptance was obtained the 
Port Arthur branch could nd: dispose of this flour 
to anyone other than Clarkson & Co., for the reason 
that they retained title simply as security for the 
payment of the draft. If there was no obligation 


on the part of the Port Arthur branch to transfer 
the bills of lading to Clarkson & Co., then there 
was no consideration for the payment of the draft; 
per contra, if there was such consideration for the 
draft, then there must have been a corresponding 
obligation on the part of the Port Arthur branch. 


We refer in this connection to the leading case of 
National Bank uv. Merchants Bank, 91 U. 8S. 92. 
In this case the bills of lading were delivered upon 
acceptance of the draft, and it was held that the 
bank was obliged to deliver them upon such ac- 
ceptance. The case of course differs from the 
present one in that there was here an express 1n- 
struction to deliver against payment, but even in 
such a case this opinion holds that the property is 
retained by the bank merely as security. That the 
fact that the draft is one ‘‘for collection’’ indicates 
an agency, and rebuts the inference that the agent 
is the owner of the draft. Directly pertinent is the 
following statement by the court (p. 97): 

‘*In the absence of special agreement, what is 
the consideration for acceptance of a time draft 
drawn against merchandise consigned? Is it 
the merchandise? or is it the promise of the 
consignor to deliver? If the latter, the con- 
signor may be wholly irresponsible. If the 
bill of lading be to his order, he may, after ac- 
ceptance of the draft, indorse it to a stranger, 
and thus wholly withdraw the goods from any 


possibility of their ever coming to the hands of 
the acceptor. Is, then, the acceptance a mere 
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purchase of the promise of the drawer? If 
so, Why are the goods forwarded before the 
time designated for payment? They are as 
much, after shipment, under the control of the 
drawer, as they were before. Why ineur the 
expense of storage and of insurance? And if 
the draft with the goods or with the bill of 
lading be sent to a bank for collection, as in 
the case before us, cau it be inewubent upon 
the bank to take and maintain custody of the 
property sent during the interval betieen the 
acceptance and the time fired for paymeut? 
(The shipments tn this case were hundreds of 
bales of cotton.) Meanwhile, though it be a 
twelvemonth, and no matter what the fluctua- 
tions in the market value of the goods may be, 
are the goods to be withheld from sale or use? 
Is the drawee to run the risk of falling prices, 
with no ability to sell till the draft is due? If 
the consignment be of perishable articles,— 
such as peaclies, fish, butter, eggs, &«.,—are 
they to remain in a warehouse until the term 
of credit shall expire? And who is to pay the 
warehouse charges? Certainly not the drawees. 
If they are to be paid by the vendor, or one 
who has succeeded to the place of the vendor 
by indorsement of the draft and bill of lading, 
he fails to obtain the price for which the goods 
were sold.’’ (Italics ours.) 


This case contains many observations which are 
pertinent to the present one. It has long beeu cited 
by text writers, and other courts, as authority, and 
we commend it to the careful examination of the 


court. 
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We have searched the books to find a ease in which 
it has been held that a collecting bank has any such 
degree of responsibility concerning the goods which 
are evidenced by a bill of lading that passes through 
its hands. No such case has been brought to our 
attention, nor can we find that any such claim has 
been made. This silence on the subject is strong 
evidence that it is not founded upon any legal right. 
As was said in Le Caux v. kKden, 2 Doug. 594, cited 
in Bancroft v. Bancroft, 110 Cal. 374, concerning 
another question: 


‘“There is no case in which it has ever been 
holden that such an action would lie; and if it 
could be maintained, there are, in every way, 
such frequent opportunities for it that it must 
have happened in every day’s practice, or some 
instances at least must have been in the memory 
of those who have had long experience in 
‘Westminster Hall’; but there is not the small- 
est trace of such a determination, or even dic- 
tum, In any court in England. A universal 
silence in Westminster Hall on a subject which 
so frequently gives occasion for litigation is a 
strong argument to prove that no such action 
can be sustained. That case was decided in 
1781, and dealt with litigation which could arise 
only out of the exceptional condition of war. 
How much stronger, therefore, is the author- 
ity of more than another hundred vears of 
‘silence’ in the courts of both England and 
America, upon a subject which, both in peace 
and war, ‘so frequently gives occasion for liti- 
gation’.”’ (pp, 378-3879.) 
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THE COURT ERRED IN PERMITTING EVIDENCE OF A SO-CALLED 
CUSTOM CONCERNING TIE DUTIES OF A COLLECTING 
BANK. 


The withess Spencer upon cross-exanination by 
defendant (page 125 et seq.) was asked many ques- 
tions concerning the cominercial usage among hanks. 
Objections were made to these questions, which were 
overruled. The witness stated in answer (p. 128) 
that the collecting bank was expected to use dili- 
gence in taking such steps in regard to storage, in- 
suranee and so forth as they would take were the 
property their own. The theory upon which this 
evidence was permitted was stated by the witness 
hinself as follows (p. 128): 

‘“As I take it then, Mr. Spencer, these re- 
quirements or these suggestions (those con- 
tained in the letter referred to) that the Russo- 
Chinese Bank made to you as to what you 
should tell them when vou sent the draft, what 
to do with it in case of dishonor, as I under- 
stand you the commercial usage would control 
that regardless of whether you told them to do 


so or not? 
aAuee VCS, Siti!’ 


That is, it was claimed by the witness, and the 
court, allowed the testimony, to the effect that the 
custom would control even if the Seattle bank had 
directed the Port Arthur bank specifically in regard 
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to the subject. The custom would thus override any 


specific agreement made between the parties. 


We submit that this evidence is inadmissible upon 
several grounds: It was in the first place not cross- 
examination, and this objection was made (p. 181); 
because the witness, upon his direct examination had 
been asked (pp. 122-125) only concerning the facts 
of this specific case. 


In the second place, usage or custom it is sub- 
mitted cannot be imvoked in contradiction of an 
express contract. 


‘While a custom may be resorted to to ex- 
plain a doubtful or ambiguous contract, it will 
not be admitted to vary or contradict the terms 
of an express contract. No usage can change 
the plain meaning of a contract.”’ 


Snuth v. National Bank of D. O. Mills, 191 
ede 226. 


Morse on Banking, See. 223. 


‘“A custom or usage regulating dealings be- 
tween certain merchants and their customers, 
contrary to or different from the law of the 
land, cannot be allowed * * * a bill of lad- 
ing having a definite legal meaning, the liability 
of the carrier fixed by law cannot be changed 
by the custom of a particular place among a 
particular class of shippers. * * * Usage 
cannot make a contract where there is none, nor 
prevent the effect of the settled rule of law.”’ 


| Charles v. Carter, 36 8S. W. Rep. 396. 
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The evidence coneerning this alleged custom 
would have made a new contract for the parties. It 
would have compelled the Russo-Chinese Bank to 
store the goods in an independent warehouse, which 
in itself would have been a proceeding that we as- 
sert the bank in the absence of instructions had no 
right whatever to do. If it had so acted it is our 
claim that it would have interfered without right in 
the relations between the Seattle bank and Clarkson 
& Co. It would have compelled the Port Arthur 
branch to have incurred a large liability for freight, 
cartage, warehousing, etc., and to have charged this 
hability against the goods. This in effect is an en- 
tirely new contract, because the Seattle bank may 
not have been willing that this expense should be 
incurred. 


In the third place, this evidence was not admissi- 
ble because the witness did not testify concerning 
the custom at Port Arthur, a place that he had 
never visited (p. 133). The witness was not asked, 
nor did he answer, concerning his knowledge of any 
eommercial custom in Port Arthur, but said simply 
‘that it is conmnercial usage’, A usage or custom, 
to be of any effect, must be shown to have prevailed 
at the place to which the goods were sent, and not 
from which they came. As was said in Wisconsin 
dc. Bank v. Bank of British North America, 21 
Upper Canada, Queen’s Bench Reports: 
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‘‘Evidence of commercial usage is alone ma- 
terial which deals with the usage at the place 
where the duty is to be discharged.’”’ 


In this case evidence of the commercial usage at 
Milwaukee, from which the documents were sent, 
was held inadmissible to control the actions of the 
parties in Toronto, where the documents were re- 
ceived, 


Hotels 


THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY 
THAT THE DRAFT ON CLARKSON & CO. HAD NOT BEEN 
PAID. WEREIN IS DISCUSSED THE SPECIAL VERDICT OF 
THE JURY. 


The plaintiff requested the court to instruct the 
jury as follows (p. 216): 


‘‘In relation to the affirmative questions set 
up by the defendant, I advise you that they are 
as follows: 


‘1. That the draft in question was placed 
by Clarkson & Co. with the plaintiff. In this 
connection I charge you that there is no evi- 
denee on the part of the defendant that this 
draft was so paid, either in whole or in part, 
and therefore this first affirmative defense of 
the defendant must be disregarded by vou.” 


And also (p. 213), that the evidence shows with- 
out contradiction that such draft had not been paid. 
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The evidence on the question of the payment of 
the draft is as follows: 


1. Plaintiff showed that the draft had been pro- 
tested for non-payment and was, on May 26, 1904, 
remailed to the defendant with the notice of pro- 
test. The possession of this draft by the payee is 
presumptive evidence that it had not been paid. 

2. The witness Friedberg testified (p. 20) that 
the draft had not been paid or any part of it; that 
it was protested (p. 42) on May 3, 1904, and re- 
turned with the deed of protest to the defendant on 
May 26, 1904. 

5. lhe witness Drozdov, a clerk of plaintiif’s 
Port Arthur branch, testified (p. 48) that the draft 
was not paid by Clarkson & Co., either in whole or 
in part, and he produced the letter (p. 50) from the 
Port Arthur branch to the notary public requesting 
him to protest this bill, and also the letter of May 
26, 1904, from the Port Arthur branch to the de- 
fendant, in which it was stated (p. 51) ‘‘This had 
‘* to be protested for non-payment and is herewith 
‘‘ returned together with the deed of protest.’’? This 
witness also testified (p. 54) that he kept all the 
books of the Russo-Chinese Bank from January 1, 
1904, to December 23, 1904. 


4. The witness Richter testified (p. 120) that he 
resided at Port Arthur from January 1, 1904, to the 
end of that vear, and that he kept the register of 
accepted checks issued by the Port Arthur branch. 
He testified: ‘‘I know fora fact that such draft has 


‘not been paid by Clarkson; that it was protested 
‘and the bill and protest sent to the National Bank 
‘‘ of Seattle, but has gone astray im consequence of 
= the was 


5. The books of the Russo-Chinese Bank which 
were said by Friedberg (p. 20) to have been kept 
correctly and to state all the transactions concerned 
with the collection of the draft forwarded for col- 
lection, were introduced in evidence. They show the 
receipt of the draft, its date of maturity and its col- 
lateral; but under the head of ‘‘payment’’ no anno- 
tation is made, but the following appears: ‘Draft 
returned 18-V-04,"’ or, under the Gregorian ealen- 
dar, May 26, 1904. 

Special significance ought to be attached to these 
book entries, because they were made at a time long 
prior to the present dispute having been suggested, 
and the books were for the greater period in the 
possession of the Japanese. 


6. The witness Clarkson, who was more inter- 
ested than any one else in showing that the draft 
had been paid because he was its acceptor, and who 
appeared as an unwilling witness because he testi- 
fied that he had had a controversy with the Russo- 
Chinese Bank, said (p. 115): ‘I am unable up to 
‘“ the present time to say whether I was mistaken 
‘in my statement that the draft had been paid or 
“ TOL.” 


As against this showing on the part of the plain- 


tiff there is no evidence whatever that the draft was 
paid. 


Defendant called only two witnesses, Davidson 
and Short, neither of whom were in Port Arthur at 
the date of the maturity of the draft. 


Davidson testified (p. 194): “I have no definite 
‘‘ knowledge that it ever was paid, since I left Port 
‘¢ Arthur long before it fell due.” 


Short testified (p. 154) that he did not have any 
personal knowledge concerning payment of this 
draft; that he was not in the employ of Clarkson & 
Co. at that time. 


The foregoing is all the testimony in the record 
as to the payment of this draft. We submit that 
it shows convincingly and without conflict that it 
was not paid and therefore plaintiff was entitled to 
an instruction to that effect. This instruction was 
not given by the court, but the court did submit to 
the jury the following special issues, and the jury 
found (p. 18): 

“We the jury in the above entitled cause 
find that the Port Arthur branch of the Russo- 
Chinese Bank did receive payment for the 
draft dated December 11, 1903, on account of 


which the plaintiff made the remittance to the 
defendant alleged in the complaint.”’ 


As noted, this special verdict has no support 
whatever in the testimony, and the plaintiff now 
elaims that it was error on the part of the trial 
court to refuse the instruction requested. 


The instruction requested and also the special 
issue use the term ‘‘payvment’’. This must he un- 
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derstood in its legal definition as satisfaction in 
money. If the word ‘‘payment’’ was used in any 
other sense, such special definition should have been 
given with the issue submitted to the jury. 


But even if it be claimed that the word ‘“‘pay- 
ment’’ would include a set-off against the plaintiff 
created by reason of its negligence in permitting 
Clarkson & Co. to sell the flour, still the instruction 
should have been given and the special verdict is 
also unsupported by any evidence. We shall here- 
after speak of the testimony of Short to the effect 
that he was verbally given permission by the man- 
ager of the bank to sell this flour. Assuming that 
such consent was given and was unauthorized and 
illegal, there is nevertheless no evidence that Clark- 
son & Co. did in fact sell the flour, or that anything 
was ever done under this permission. The only tes- 
timony on this subject is that of the witness Short, 
who said upon cross-examination (p. 159): 

‘“Q. Now, of yvour own knowledge, Mr. 
Short, can you positively state that vou know 
whether any of this flour from the Hyades was 
sold while you were there ? 

‘fA. From the Hvades? 

*Q. Nes. 

ee cen G1 cant, 

“*@. You éannot? 

‘fA. I cannot state positively the Hyades.”’ 


And again, at page 160: 


“Q. Do you know whatever became of the 
Hyades flour? 

‘A. The Hyades flour? 

“QQ. Wes: 


Pov Ledonit, 

“Q. Do you know whatever became of a 
single sack of it? 

“A, No. Nothing other than what I have 
heard them testify to. 

“Q. Yes, but of your own knowledge, L 


mean ? 

“i aio. 

“Q. You don’t know anything about that at 
all? 


“A. I know that was in the warehouse of 
Clarkson & Co. 

a Whether or not it was ever delivered 
out of the warehouse to anybody, you cannot 
say. 

““A. I eaimot say. 

““Q. Whether or not the bank ever got any 
money for the draft, you cannot say? 

“A. No, I cannot say.”’ 


If therefore we give full credence to the testimony 
of this witness, that, although he knew that the bills 
of lading were in the bank and that they were held 
by the bank against payment of the draft and could 
not legally be delivered by the bank until the draft 
was paid, and although he furthermore knew that 
Clarkson & Co. as agent of the steamship had no 
right to deliver the flour except upon surrender of 
the bills of lading, and although he testified further- 
more, that any such delivery would have been a 
eriminal act on his part, still, without request for 
the bills of lading, an oral authorization was given 
him by the bank, assuming, we say, that this pecu- 
liar arrangement is believed, nevertheless it quite 
fails to be of any significance, for the reason that 
there is no testimony that this illegal transaction 
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was ever carried out, or that a single sack of the 
flour was ever sold or released by Clarkson & Co. 
under this arrangement. 


We therefore reiterate that plaintiff was entitled 
to the instruction requested and that there is not the 
slightest evidence to support the special verdict of 
the jury, regardless of any special definition given 
the word ‘“‘payment”’. 


IL, 


THERE IS NO EVIDENCE OF ANY NEGLIGENCE ON THE PART 
OF THE PORT ARTHUR BRANCIL 


It has been shown that, so far at least as con- 
cerned the documents consigned to its care, the Port 
Arthur branch fulfilled its engagements to the letter 
and with the most scrupulous fidelity. It is our 
claim that this was the limit of the obligations im- 
posed upon the plaintiff; that it was acting as a 
bank and not as a commission house, and that its 
province primarily and solely, in the absence of 
special instructions, was concerned with the docu- 
ments entrusted to its care. Its duties in that re- 
gard were: 


1. To acknowledge receipt of the documents. 


This was done the day they reached Port Arthur. 


2. To present the drafts for acceptance to Clark- 
son & Co. This was done on the next day after the 
draft was received. 
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3. The bank also notified Seattle on January 380, 
1904, that the draft was accepted on that day. This, 
however, was not a necessary part of its engage- 
nent. 

4, To present the draft for payment upon its 
maturity. This was done. 

5. To protest the draft if it was not paid. This 
was done. It should be noted in this connection, 
however, that this protest was not necessary for the 
reason that the office of a protest is only to hold 
parties upon the paper who are not primarily lable. 
It is not necessary in case of an acceptor. The only 
parties to these documents were the Centennial Mill 
Company, Clarkson & Co. and the Seattle National 
Bank. There was no necessity of protest, so far as 
concerned Clarkson, because he was the acceptor 
and its primary debtor. A failure to protest did 
not work the Seattle bank any harm, because the 
Centennial Mill Company has repaid the Seattle 
bank, which is all it could have done in anv event. 
Therefore, even if this draft had not been pro- 
tested, it was damnum absque tnjuria. Neverthe- 
less it was protested. 


6. To notify the Seattle hank and return the 
protested draft. This was done as soon as possible 
—on May 26, 1904. 

7. To hold the bill of Jading until the draft was 
paid. This the Port Arthur branch did, and the 
bill of lading has never been delivered by it to this 
day. 


48 


These, it is submitted, were, in the absence of any 
special instructions from the Seattle bank, all the 
steps which the Port Arthur branch was obliged to 
take. 


It will be admitted at once that the Port Arthur 
branch did not have the right to deliver these bills 
of lading or permit the steamship company to dis- 
charge the flour without the surrender of the bills 
of lading. Such a step would have been in direct 
violation of the letter of instructions sent by the 
Seattle bank. In this connection it becomes neces- 
sary to examine somewhat narrowly the procedure 
which it is claimed by the witness Short he was au- 
thorized by the bank to take. If we are correct in 
assuming that the instructions of the court and also 
its rulings in the admission of evidence were any of 
them erroneous, this discussion becomes immaterial, 
because it must be assumed that the jury returned 
their verdict based upon the law as stated to them; 
that they found that the draft had been paid with 
such view of the law. If this view is erroneous, the 
verdict must fall. But in event of a new trial the 
effect of this transaction between Short and the 
bank may become important, and it is for this rea- 
son that we now refer to it. Short’s testimony is 
that he accepted the draft on January 30 (p. 141); 
that the documents were then in possession of the 
hank and were attached to the draft (p. 147); that 
he knew that the documents were to be delivered on 
payment of the draft (p. 147); that at that time he 
gave a document to the bank signed, as he states 
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(p. 155), by himself. This document was not pro- 
duced by ecither party, but the witness stated that 
it read something to the effect ‘‘that the cargo was 
‘““ delivered to Clarkson & Co. on the guaranty that 
‘‘the cargo was the property of the bank, and that 
‘Cas it was sold and paid for the monev was to be 
‘turned in to the Russo-Chinese Bank’’. 


He testified further, that his was the only signa- 
ture on the document (p. 155); that the bank did 
not sign it and did not give him any writing at all. 

We submit that this testimony is of such a vague 
character as to make it impossible of understand- 
ing. If the bank had given Short permission to sell 
this flonr, a document would have been signed by 
the bank and delivercd to Clarkson & Company. 
The mere fact that Short gave a letter of the char- 
acter to which he testified to the bank could not 
have been any evidence of negligence on the bank’s 
part. The witness, however, said (p. 156) that he 
had a sort of oral talk with the manager. He could 
not state on what date this took place (p. 165), and 
further testified: 

‘“Q@. Did he (Ofranskin) write nothing at 
all. 

‘‘A. No, nothing was written at all. 

ve He would simply wink his eve or say 
‘All mght’ or something to that effect. 

““A. I didn’t pay particular attention to 
that winking of his eye. 

“Q. But you did know that he said some- 
thing? 

UN NEES 


“Q. And that was? 
‘A. It was all right and we took the cargo.”’ 
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It will be noted that this witness does not directly 
say that the manager of the bank ever told him that 
he could sell the flour. He is very guarded in what 
he claims emanated from the bank on this subject. 
He possibly leaves that to be inferred from the fact 
that the manager, as he states, accepted the letter 
of guaranty; but the essential fact of a direct au- 
thorization by the bank to sell the cargo is not 
shown. But we shall claim in this connection, if it 
becomes necessary, that, under the cireunstances, 
any such permission of the manager of the bank 
was void, and, to the knowledge of Short, beyond 
the scope of the manager’s authority; for, as we 
have already noted, Short has testified directly that 
he knew that the bills of lading were held by the 
bank as against payment of the draft; that the bills 
of lading expressly state that the cargo could only 
be delivered by the steamship company upon sur- 
render of the bills of lading. Clarkson & Co. were 
the agents of the steamship company that executed 
these bills of lading and it must have been in its 
capacity as such agent and not as Clarkson & Co. 
importers, that Short visited the bank. With this 
knowledge on the part of Short, anv statement by 
the bank’s manager that he could deliver the flour 
without the bills of lading was manifestly void. 
Mr. Short knew, as he testified, that the bank was 
holding these documents for collection and could de- 
liver the bills of lading only as against payment. 
He was therefore dealing with an agent whose 
powers were defined and limited, and those limita- 
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tions were known to him as well as they were to the 
bank. 

We need here only invoke the familiar rule, that 
an agent can only bind his principal within the 
scope of his authority. No question of ostensible 
agency is involved because the actual authorization 
was known to Short. Short therefore had no right 
to act under this authority, if it were given, and he 
must, in law, be deemed to have known that any 
such permission was not only contrary to, but di- 
rectly opposed to the express authorization under 
which the bank was acting. If, therefore, he saw 
fit to act under this oral permission, he was acting 
under an admittedly illegal permission upon which 
he had no right to rely. 


If Clarkson & Co. therefore did turn over the 
eustody of this flour from themselves as agent of 
the steamship company to themselves as importers, 
and thereafter sell it, they were committing an 
illegal act, which they knew at the time to be illegal 
and from the consequences of which they cau not 
defend themselves by hiding behind an alleged per- 
inission of the bank which was known to be illegal. 
They did it on their own responsibility and this 


alleged ‘‘permission’’ was an idle thing. 


Ne 
ERRORS IN ADMISSION AND EXCLUSION OF TESTIMONY. 


1. We have already discussed the rulings of the 
trial court as concerns the questions asked the wit- 
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ness Spencer about the customs and conmnercial 
usage among bankers. These rulings are assigned 
as error (pp. 248-248). It is our contention that 
this evidence was not properly admissible, because 
in contravention of well settled rules of law; that it 
permitted evidence of a custom to override the 
agreement between the parties as shown by their 
correspondence, and that it was in any event inad- 
missible because it did not refer to the place, viz.: 
Port Arthur, in which the engagement of the Russo- 
Chinese Bank was to be performed. 


2. Certain questions were asked the witness W. 8. 
Davidson concerning the customs and methods of 
bankers in the Orient. These questions will be 
found on pages 177 to 185 and are assigned as error 
(pp. 248-252). The first question (p. 177) was: 


‘‘What is the custom of bankers with refer- 
ence to presenting drafts for acceptance ?”’ 


To which an objection was made on the ground 
that there was here no reason to invoke any custom 
or usage. This objection being overruled, the wit- 
ness answered that it was customary to request the 
drawee to accept it. 

The next question was (p. 178): 


‘“What is the established eustom among bank- 
ers at Oriental ports with reference to the 
handling of diafts with bills of lading and doc- 
uments attached, when the drafts are in their 
hands for collection?”’ 


To this question the previous objection was made, 
namely, that there was no reason to invoke a custom 
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or usage, and sceondly, because the conditions are 
not stated in the question, that is, it was not stated 
whether the documents referred to were sent as 
against payment or as against acceptance. This 
objection being overruled the witness answered: 


“The established custom among bankers in 
the Orient is not to part with the documents 
until the drafts have been paid, if the docu- 
meuts are only deliverable against payment. 
It often happens, however, that the firm upon 
which the draft is drawn has a good credit with 
the bank and under those circumstances the 
bank delivers the documents against acceptance 
and thereby accepts responsibility.’’ (p. 178.) 


The next question was (p. 179): 


“What is the custom of the Russo-Chinese 
Bank upon the arrival of shipments were drafts 
with bills of lading are attached are in their 
hands for collection ?”’ 


(The word ‘‘were”’ is evidently a misprint for 
‘“*where’’.) 


To this question again the objection was made as 
heretofore, and we request this court to read the 
precise language of this objection and the remarks 
of the trial court thereon (pp. 179-180). The ob- 
jection being overruled the witness answered: 


“The custom of the Russo-Chinese Bank at 

: Port Arthur was to see that the cargo was 
stored and insured and the managers of the 
Russo-Chinese Bank have frequently come to 
the office of Clarkson & Company to ascertain 
if certain cargo was properly stored and have 
taken out fire insurance with some of the fire 
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insurance companies for which Clarkson & 
Company acted as agents, on such cargo.’’ (p. 
180.) 


The plaintiff then requested that portion of the 
answer which began with the words ‘‘and the man- 
agers’’, etc., down to the end of the sentence, be 
struck out as not responsive and as being no evi- 
dence of a custom, and this motion to strike out 
was denied. This ruling also was excepted to. 


It is submitted that these objections should have 
been sustained. Manifestly the jury could not know 
whether the custom referred to was pertinent, un- 
less it was stated to be under like circumstances to 
those given in the pending case. Whether or not 
the Russo-Chinese Bank looked after the storing 
and insurance of the cargo would of course depend 
upon their special instructions. The witness did 
not claim to know whether any such instructions 
were given. Until the facts connected therewith 
were made clear, it is manifest that no evidence of 
any custom could be pertinent, because it cannot be 
denied that if the Seattle bank had specifically re- 
quested the Russo-Chinese Bank to store and insure 
the cargo and this commission had been accepted, 
then that such duty devolved upon the Port Arthur 
branch. 


(We direct the court’s attention to the fact that 
there is a mistake in the printed record of the as- 
signments of error. The answer to the question 
printed in subdivision V was not the one given, but 
is as set forth on page 178, and the answer which 


is inserted in the speeification of crror was in an- 
swer to the question on page 179.) 

The witness having been allowed to state that the 
eustom of the Russo-Chinese Bank was to store and 
insure the cargo, he was asked the question (p. 180) 
if in transactions between Clarkson G Co. and the 
Port Arthur branch this eustom was strietly ob- 
served. To this last question an objeetion was made 
upon the ground that the custom as between the two 
firms was not pleaded, and further, that the course 
of business referred to in the question must be 
diametrically opposed to the previous answer of the 
witness, when he stated what the custom between 
the firms had been. 


It can require no citation of authority to show 
that a party that relies upon a custom or usage must 
plead it. The only pleading on that subjeet in the 
amended answer is that set out on page 138, to the 
effeet that it was the duty of the plaintiff under 
the eustom of bankers to look after, protect and 
care for the flour represented by the bill of lading, 
and to warehouse and insure the same. The ques- 
tion which we are now diseussing did not refer to 
this custom so pleaded, but to a course of business 
which was opposed to this custom. There is no 
pleading to the effeet that the eustom or course of 
business between the firms permitted Clarkson & 
Co. to have the bills of lading before the draft 
was paid. Indeed, this testimony seems a good in- 
stance of the danger of testimony of this eharacter, 
whieh is after all but opinion testimony, for this 
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witness having stated what the custom was between 
the two banks, then proceeds to state that this cus- 
tom was not observed. Then it ceased to be the 
custom. 


3. We have also assigned as error (p. 252) the 
overruling of the objections of plaintiff to all the 
questions asked the witness Davidson concerning 
the custom and practice and course of dealing be- 
tween the Russo-Chinese Bank and Clarkson & Co. 
We submit without a more clear statement of the 
character of the instructions given by the forward- 
ing bank in each case it was impossible to invoke 
any custom or usage. 


4. We urge also that the court committed error 
in denying plaintiff’s motion to strike out a portion 
of the answer of the witness Davidson to Direct 
Interrogatory 33 (p. 185), the latter portion of the 
question being: 

‘State whether or not the Russo-Chinese 
Bank consented to the sale of the flour on the 
Hyades by Clarkson & Company prior to the 
payment of drafts ?”’ 


The witness answered (p. 186): 


‘On or about the 15th of February, 1904, the 
Russo-Chinese Bank did consent to the sale of 
the flour ex steamship ‘Hyades,’ if that is the 
name of the steamer that arrived at Port Ar- 
thur on or about the 8th of February, 1904.” 


Plaintiff’s motion was based upon the fact that 
it had already been stipulated in the case that the 
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vessel which reached Port Arthur on or about Feb- 
ruary 8, 1904, was not the Hyades, but the Pleiades. 
This stipulation appears on page 122, to the effect 
that the Hyades reached Port Arthur on January 
16th and left on January 22nd; that the Pleiades 
reached Port Arthur on February 7th and left Port 
Arthur on February 138th. 


Obviously therefore the testimony of the witness 
to the effect that the Russo-Chinese Bank did con- 
sent to the sale of the flour had no reference to the 
cargo in question, because he was speaking about 
the Pleiades and not the Hyades. It is further- 
more evident that all of the answers of this witness 
concerning the action of the Port Arthur branch in 
releasing flour referred to the cargo of the Pleiades, 
which he personally sold to Ginsburg & Co. (pp. 
186-187). The evidence was demonstrably irrele- 
vant as not referring to the cargo securing the 
draft. 


5. We uree also that the court erred in refusing 
to strike out a portion of the answer of this witness 
Davidson to Direct Interrogatorv 56. The question 
was: 


“Do you know whether this draft drawn by 
the Centennial Mill Company and in the hands 
of the branch of the Russo-Chinese Bank at 
Port Arthur covering this shipment of flour 
was ever actually paid?”’ 


To which the witness answered: 


‘‘No; I have no knowledge, definite knowl- 
edge, that it ever was paid since I left Port 
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Arthur long before it fell due. But if it was 
not paid by Ginsburg & Company then it was 
the fault of the Russo-Chinese Bank because 
the firm of Ginsburg & Company to my definite 
knowledge have ever since been able to pay this 
draft and if for any reason the arrangement I 
made with Ginsburg & Company was avoided 
or not carried out then the Russo-Chinese Bank 
had it within their right and power to demand 
the surrender of the keys to the warehouse 
from Ginsburg & Company.”’ 


The portion of this answer beginning with the 
words ‘‘ But if it was not paid’’ is obviously not re- 
sponsive to the question and was most detrimental 
to the plaintiff, because the witness pretended to be 
then speaking about the draft in question, stating 
that Ginsburg & Co. have ever since been able to 
pay it. The motion to strike out was precise on 
this point (pp. 194195). The facts are that Gins- 
burg & Company had nothing to do whatever with 
this draft, but were concerned with another cargo, 
and when the witness stated that he had no definite 
knowledge that this particular draft had been paid 
the rest of his answer should have been eliminated. 


6. We urge that the court erred in overruling the 
objection to the question asked the witness Short 
(p. 1438), as follows: 


‘‘Now, in all your dealing with the Russo- 
Chinese Bank in handling other shipments of 
the Centennial Mill Company, I will ask you 
what arrangement if any was made with the 
bank in regard to the handling of this flour?” 
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This witness was the only witness produeed by 
the defendant who claimed to have had any part in 
the special transaction with which the cout is con- 
eerned. He testifies that he was the one who ac- 
cepted the draft for Clarkson & Co. and made the 
arrangement with the Russo-Chinese Bank. We 
submit that it is quite immaterial as to what his 
dealings had been with the bank in reference to 
other shipments. 


7. We uree that the court erred in refusing to 
strike out as not responsive a portion of the an- 
swer of the witness Short (p. 146) to the following 


question : 

‘Who told them ?’’ 

‘A. I would tell them or Davidson would 
tell them. The object of getting a 90 days 
sight draft was that we could get delivery of 
the flour without payment, and that we paid in 
the money as soon as we got it. As soon as the 
flour was sold the money was collected in.’’ 


The answer, beginning with the words ‘‘The ob- 
ject”’ to its conclusion can have no reference to the 
question ‘‘Who told them?’ The objectionable 
matter was highly detrimental to plaintiff. The 
motion was upon the ground that it was not respon- 
sive to the question—and should have been granted. 


VI. 
THE COURT ERRED IN REFUSING CERTAIN OTILER 
INSTRUCTIONS REGUESTED BY PLAINTIFF. 


These instructions are intimately concerned with 
the foregoing argument. They are: 
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1. Requested instruction IX, p. 217, to the effect 
that no custom or usage could impose upon the 
plaintiff obligations in addition to those contained 
in its letter of instructions. 


2. Requested instruction X, pp. 217-218, to the 
effect that even if the Russo-Chinese Bank was 
negligent, the Seattle bank was entitled to recover 
only the actual damages suffered by reason of such 
negligence. This instruction is pertinent with ref- 
erence to the alleged permission given Short by the 
manager of the bank. We may assume for argu- 
ment’s sake that this permission was given, but 
nevertheless as there is no showing that any action 
was ever taken under the permission and no flour 
ever disposed of under it, then assuredly the negli- 
gence is without damage. 


3. By requested instruction XI, p. 218, there 
was attempted to be brought-before the jury the law 
concerning the payment to the Port Arthur branch 
of the 67,000 roubles obtained from Ginsburg & 
Company. ‘The evidence shows that this payment 
was made to the bank for the specific purpose in 
part of taking up two drafts also drawn by the 
Centennial Mill Company, and the proceeds of 
which were remitted to the defendant in Seattle. 
It was, however, claimed by the defendant in this 
case that the bank should have devoted this 67,000 
roubles to the payment of the draft in question. 
This requested instruction was to the effect that the 
bank in aecepting the 67,000 roubles was controlled 
by the instructions given it by Clarkson & Co., who 
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made the payment, and that the bank did not have 
any right to apply this money to any other drafts. 
Further, that even if the 67,000 roubles had heen 
applied on the draft of December 10, it would not 
have been sufficient to pay it in full, and the bank 
would have had no right to deliver the bills of 
lading until such payment in full. 


The court did not give any instruction concerning 
this Ginsburg transaction, which should have been 
eliminated entirely from the case, because, as many 
times repeated, it was concerned with another cargo 
than the Hyades; but since the evidence was ad- 
mitted the instruction requested should have been 
given. 

4. We assign also as error the refusal of the 
eourt to give requested instruction XII, page 218, 
to the effect that there was no necessity on the part 
of the Port Arthur branch to notify the defendant 
that Clarkson & Co. were the agents of the steam- 
ship company, if the Centennial Mill Company or 
its representatives already knew that fact. 


ve 


THE SEATTLE BANK IAS NOT BEEN DAMAGED BY ANY ACTS 

OF NEGLIGENCE OF THE PORT ARTHUR BRANCIL HEREIN 

‘IS DISCUSSED THE EFFECT OF THE PAYMENT BY CEN. 
TENNIAL MILL COMPANY TO THE SEATTLE BANK, 


Spencer, manager of the defendant hank, testifies 
(p. 124) that his bank had a guaranty from the 
Centennial Mill Company to protect them against 
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the draft and that, independent of this guaranty, 
he had a verbal understanding with the president of 
the Centennial Mill Company that if they continued 
to send drafts to the Russo-Chinese Bank it must 
be done at the request of the Centennial Mill Com- 
pany and that this company must stand for all ha- 
bilities and risks that were imeurred by so doing. 
This arrangement was made before the shipment on 
the Hyades. The witness further testified as fol- 
lows (ps2 

‘““The Mill Company subsequently paid the 


money back to us, November 2, 1904. hat was 
before the Russo-Chinese Bank had paid us.”’ 


It therefore appears that at the time this action 
was brought the defendant bank had suffered no 
loss from the transaction, nor has it suffered any 
such loss since. Plaintiff’s negligence, even if as- 
sumed, has resulted in no damage to defendant. 
Under no circumstances can the Centennial Mill 
Company recover the money paid by it to the Seattle 
bank, because the Mill Company had itself assumed 
all risk and if the defendant is obliged to pay a 
judgment in this case it can recover it back from 
the Mill Company. The latter company is there- 
fore the real party in interest. 


It follows that the defendant has no valid claim 
for damages against the plaintiff, and having no 
such claim, it cannot interpese it to defeat plain- 
tiff’s claim. It is pnmaterial in the present case 
that the Mill Company may have such a claim for 
damages. Such claim if valid may still be enforced 
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by the Mill Company against the plaintiff, and to 
permit this claim for damages to release the bank 
from the payment of the sum in suit, and also to 
allow the Mill Company to recover thereon from 
the plaintiff, would be to permit a double recovery 
for the same cause of action. 


Before this claim for negligence can avail defend- 
ant it must have acquired it by assignment or other- 
wise from the Mill Company. It cannot vest both 
in the Mill Company and the defendant. 


The situation seems the same as if the Seattle 
bank having, we will say, a valid claim for damages 
on account of negligent acts against the Port Arthur 
branch, had assigned this claim to some independ- 
ent third party. When sued by the Port Arthur 
branch the defendant bank could no longer rely 
upon this claim for damages, because it no longer 
owned it. The legal owner of the claim is the only 
one that could have interposed this defense. 


The defendant at the time the suit was com- 
menced was not the holder of any claim for dam- 
ages against the plaintiff, and it therefore cannot 


now assert this claim as a defense to the present 
action. 


| VII. 
CONCLUSION. 


When stripped of all unessential facts, the record 
in this case is simple. It shows without contradic- 
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tion that the sum in question was paid by plaintiff 
to defendant under an express agreement by de- 
fendant to pay it back if the draft of December 10, 
1904, had not in fact been paid, and defendant was 
in no wise injured because the Port Arthur branch 
had indefinitely held the bills after their maturity. 
These were the only conditions imposed by defend- 
ant. It is the law of this case, as decided by this 
court, that these facts constitute a good ground for 
relief upon either the theory of an express or an 
implied promise on the part of the defendant. If 
considered in the light of an express promise, then 
plaintiff was entitled to a directed verdict in its 
favor because uncontradicted and overwhelming evi- 
dence proved that the draft had never been paid in 
whole or in part; and equally convincingly has it 
been shown that the Port Arthur branch did not 
indefinitely held the bill after its maturity, but re- 
turned it to Seattle as soon as it was possible to do 
so. Therefore, under the strict Ictter of the con- 
tract, the plaintiff has complied with the two condi- 
tions precedent, and is entitled to its money. 


But if we assume that this is an action upon an 
implied contract, then the plaintiff’s right is equally 
plain, because there can be no question that the 
money was paid the defendant under a misappre- 
hension of facts, and only upon the hypothesis that 
the draft had in fact been paid to the Port Arthur 
branch. That hypothesis was wrong, therefore 
there arose at once an implied obligation on the 
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part of the defendant to restore the cousideration 
it had received. 

After the evidence had been given, plaintiff re- 
quested the trial court to direct the jury to return a 
verdict in its favor (p. 213) and a refusal so to do 
has been assigned as error. We now respectfully 
submit that this instruction should have been given; 
that when the evidence is freed from all extraneous 
and irrelevant matter there is nothing whatever of 
defendant’s case which would entitle it to go to the 
jury. The law of the case was fully settled upon 
the previous appeal, to the effect that plaintiff’s 
facts made out a prima facie cause of action. These 
facts were again, and even more fullv proven at the 
second trial. 


The only remaining ground, therefore, upon which 
defendant can new rely is its affirmative defense, 
that the Port Arthur branch was negligent. It will 
be noted that the agreement to repay did not make 
proof of non-negligence generally on the part of the 
Port Arthur branch as a eondition precedent to re- 
covery, but onlv a showing that the drafts had not 
been indefinitely held after their maturity. This 
showing was convincingly made, 

Nor has any defense been shown, if the action be 
considered one upon an implied contract. Here, 
again, defendant’s only reliance is upon some proof 
of negligence on the part of plaintiff. The only 
negligence elaimed is that the bank permitted Clark- 
son & Co. to sell the flour without payment. The 
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foregoing analysis of the testimony will show that 
there is no proof of such sale. 

The alleged illegal permission given Short to 
sell the flour cannot avail defendant, for the rea- 
son that it has not been proven to have been con- 
sumimated. To make this action a ground of negh- 
gence which would defeat plaintiff, it was imeum- 
bent upon the defendant that it show that by reason 
of this illegal act it had actually suffered loss. It 
was obliged to prove not only that the illegal per- 
mission had been given, but also that it had been 
acted upon. We have shown that there is no testi- 
mony that any of the flour ever left the warehouse 
under this permission. Non constat it is there now. 


It is submitted that the judgment must be re- 
versed, and the trial court be directed to enter a 
judgement against defendant as prayed but we re- 
auest if a third trial be found necessary that the 
legal duties of a collecting bank be so clearly defined 
by this court’s opinion that in the event of a new 
trial no uneertain latitude concerning custom or us- 
age may be allowed to override the clear and settled 
principles of law. 
WARREN GREGORY, 
CHICKERING & GrecoRY, 
ei STIL, 
Dorr & Haney, 

Attorneys for Plaintiff in Error. 


